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CONFLICTS OF INTERNATIONAL LAW WITH NATIONAL 
LAWS AND ORDINANCES 


THE decision of the judicial committee of the Privy Council of 
Great Britain in the case of the Zamora! will undoubtedly go down 
in history as one of the great triumphs of international law. In the. 
midst of a war involving questions of national existence and, even 
more important, of the ideals which shall survive and determine the 
direction of the world’s future political and social development, the 
law of nations has proved itself superior, in the courts of one 
of the belligerents, to a rule of military expediency promulgated in 
legal form by that belligerent government. In this case at least a 
British court has informed its government in unmistakable terms 
that Orders in Council governing the conduct of war must be in 
accord with international law or they will not be regarded as law 
for the prize courts. 

This case again brings into prominence the perennial question 
of the relation of international to municipal law. Does it prove 
finally that international law is part of municipal law?? It certainly 
shows that international law is regarded by the judicial committee 
as a body of rules and principles subject to judicial cognizance. 
But what reader of Triquet v. Bath, the Maria, the Charming Betsey, 
the Paquete Habana and West Rand Central Gold Mining Co. »v. 
Rex* can doubt that this has been an established rule of Anglo- 

1 The Zamora, L. R. 1916, 2 A. C. 77; this JourNat, 10; 427. 

2 J. B. Scott and W. W. Willoughby, ‘“‘The Legal Nature of Treaties,” this 
JouRNAL, 1: 831, 2: 357; John Westlake, “Is International Law a part of the 
Law of England,’”’ Law Quar. Rev. 22: 14; C. M. Picciotto, The Relation of Inter- 
national Law to the Law of England and of the United States of America, N. Y., 
1915; Quincy Wright, “The Enforcement of International Law through Municipal 
Law in the United States,’’ Univ. of Ill. Studies in the Social Sciences, Vol. 5, No. 1, 


1916, pp. 11, 219. 
* Triquet ». Bath, 3 Burr. 1478 (1764); the Maria, 1 Rob. 340 (1799); the 
Charming Betsey, 2 Cranch 64 (1804); the Paquete Habana, 175 U. 8. 677 (1899); 


West Rand Central Gold Mining Co. v. Rex, L. R. 1905, 2 K. B. 391, 407. 
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American jurisprudence for over a century? But the decision goes 
farther than this. It shows that international law is not only re- 
garded as a source of law in British courts, but that, as compared 
with the law embodied in Orders in Council, it is a source of superior 
authority. Suppose, however, the text of the Order in Council had 
been embodied in an Act of Parliament. What then? The court in 
this case left no room for doubt that it would have applied the statute. 
The question whether international law is a part of municipal 
law, remains as it was before, a question of point of view and defini- 
tion. The Austinian can still point out that in the Zamora the court 
was bound by the Prize Act of 1864,‘ which specifically required it to 
apply international law, and hence the rule applied owed its au- 
thority, not to international law, but to an Act of Parliament 
inherently superior to an Order in Council. Hence he can con- 
clude that the court did not apply international law per se, but only 
the rule of international law as commanded by the national sovereign. 
On the other hand, the historical jurist can state that the au- 
thority of international law in British prize courts is of extremely 
complex origin, both historical and practical, and at any rate is 
beside the point at issue. The fact cannot be disputed that in this 
ease international law was applied and not the Order in Council. 
Define international and municipal law from the standpoint of 
the authorities which can repeal or amend their respective rules, 
and hence in a certain sense have commanded them, and they have 
nothing in common. Define them from the standpoint of the actual 
sources used in administermg the two branches of law and they 
overlap. The first is the standpoint of the legislator, the second of the 
court. The legislator recognizes as law only that which he has made 
or at least can repeal. The judge recognizes everything as law which 
he can apply. The judge when applying principles deduced from a 
study of international practice does not doubt but that he is apply- 
ing international law, but the legislator says “‘these principles can- 
not be international law, for I can compel the judge to apply others 
in their stead, and yet I have no authority to repeal or alter true 


international law.”’ 


4 27-28 Vict. Ch. 25, sec. 55, par. 5. 
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The present study will adopt the point of view of the court, to 
which end the question should be stated: Is international law (as 
evidenced in its appropriate sources) a source of law to which na- 
tional courts are obliged to turn in appropriate cases? There can 
be no question but that in a controversy involving international 
elements, courts of all states will apply international law in the 
absence of other more authoritative sources, although the frequency 
with which such circumstances occur may vary according to the 
completeness with which all possible human relationships are 
covered by national codes, ordinances, and precedents. Judges are 
not ones to employ the unaided reason when authority can be 
studied. 

The more important question, however, is that of the attitude of 
national courts to international law in case it conflicts with a rule 
embodied in some other source of law. This question must be 
answered for each country with reference to its own jurisprudence. 


SOURCES OF LAW 


The important sources of national law arranged in the order of 
their juridical binding force are: (1) statutes, (2) judicial precedents, 
(3) opinions of experts, (4) customs, (5) ideas of justice, reason, or 
expediency.® The last three of these sources are in themselves indefi- 
nite, and courts will generally apply international law, in appro- 
priate cases, where resort must be made to such sources. In all 
states international law is deemed to be incorporated in such sources 
of law. The opinions of experts include the opinions of text-writers 
on international law. International law, itself founded on custom, 
is the law applied when custom is resorted to in determining a case 
involving international elements. So also, rather than appeal to 
unaided reason, judges will seldom refuse to lean on the authority 
of a rule of international law, if such exists, applicable to the case 
in hand. In Civil Law countries judicial precedents have little 


6 J. C. Gray, Nature and Sources. of the Law, N. Y. 1909, p. 110; J. P. Hall, 
“The Force of Precedents in International Law,” Int. Jour. of Ethics, 26: 149; 
W. Loewy, translation, The Civil Code of the German Empire, Boston, 1909, Intro- 
duction, pp. xlvii-liii. y 
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more weight than expert opinions and will seldom in themselves stand 
in the way of a judicial application of international law. 

It is only when a conflict occurs between international law and a 
rule laid down by an official law-making authority, which includes 
in the United States constitutional assemblies, in all countries legis- 
latures and executive officers issuing ordinances within their compe- 
tence, and in Common Law countries courts of justice laying down 
judicial precedents, it is only in the case of such a conflict, that a 
question arises as to the relative superiority of international law 
and municipal law in judicial tribunals. 

International law may, then, come in conflict with (1) written 
constitutions having the force of law, (2) with statutes in the nar- 
rower sense, (3) with executive orders issued under proper constitu- 
tional or legislative authority, all of which are considered statutes 
in the wider sense; or (4) with judicial precedents having the binding 
force of law. 

Such conflicts may be resolved in two ways. Westlake® has 
pointed out that, in the Roman world, the practice in the case of a 
conflict of laws was to extract the residuum of each and thus con- 
struct a jus gentium consisting of the essence of the law of all nations. 
In the Middle Ages, because of the extreme diversity in Roman and 
barbarian legal ideas and the lack of a common jurisdiction, the very 
different process of selecting one law to the exclusion of the other 
was adopted,—a system which has continued in the modern rules 
of conflict of laws. 

Thus in the case of a conflict of laws, one may be applied at the 
expense of the other, or an attempt may be made to reconcile the 
two rules by applying the essence if not the form of each. Either 
selection or interpretation may be resorted to, the first emphasizing 
the diversity of bodies of law, the second the unity of law. 


6 John Westlake, Collected Papers, Cambridge, 1915, p. 291. This theory of 
the origin of jus gentium was maintained by Savigny, Austin and Maine, but later 
investigators, such as Muirhead, Sohm, and Willoughby, are inclined to doubt it, 
considering jus gentium a special branch of the Civil Law applied to aliens. This 
view, however, does not deny that a comparison and reconciliation of the diverse 
laws of aliens aided in the development of jus gentium. 
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INTERNATIONAL LAW AND CONSTITUTIONS 


Conflicts between customary international law and constitutional 
provisions can only arise for judicial settlement in the United States, 
where the Constitution is law, applicable in courts. There can be 
little question but that in such a case the Constitution, as the su- 
preme law of the land, binds the court. It has, however, been gen- 
erally interpreted in harmony with international law. Thus the 
constitutional guarantee that a person accused of crime shall have 
compulsory process for obtaining witnesses,? would probably be 
interpreted as meaning that the accused shall have the same rights 
of compelling testimony as the prosecution, and consequently would 
not apply to diplomatic officers exempt from such process by inter- 
national law.® 

It should also be suggested that reserved States’ rights, sometimes 
implied from the Constitution, probably offer no obstacle to the 
application of international law by courts. So far as any constitu- 
tional rights of the States are concerned, Federal courts might exer- 
cise the police power within the States and apply international law 
to protect rights of aliens guaranteed by that law. In United States 
v. Arjona,® a statute providing criminal punishment for counterfeit- 
ing the securities of foreign states was upheld as within the compe- 
tence of Congress under its authority “to define and punish... 
offenses against the law of nations.” 

Under the same constitutional provision Congress passed “an 
Act in 1842 ?° giving Federal courts jurisdiction to release from State 


7 Constitution, Amendment VI. 

8 This was the view of the court in Dillon’s Case, Fed. Cas. 3914 (1854) in 
which a treaty immunity of a consul was in conflict with the constitutional guar- 
antee; and this immunity of diplomatic officers from giving testimony, but in both 
cases for the prosecution, was recognized in the case of Dubois, the Dutch Minister 
(Sen. Ex. Doc. No. 21, 34th Cong., 3rd Sess. 1856, Moore, Dig. Int. Law, 4: 662, 
Oppenheim, op. cit., 1; 466) and in the case of Camacho, the Venezuelan Minister, 
(Guiteau’s trial (1881), Wharton, 7: 669, Scott, 196). In the latter case the min- 
ister, under instructions from his government, voluntarily appeared as a witness. 
An Act of April 30, 1790, Rev. Stat. sec. 4063, specifically forbids the issue of process 
against a public minister. 

® 120 U. 8S. 479. 10 Act of Aug. 29, 1842, Rev. Stat. sec. 753. 
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courts on habeas corpus aliens in custody for acts done under an 
alleged right of international law. The Act resulted from the ina- 
bility of the National Government to liberate one Alexander McLeod 
from the custody of a New York court, where he was held on a 
charge of murder, perpetrated as a British soldier during the Caro- 
line disturbance. As is well known, Great Britain had protested 
against McLeod’s detention on the ground that as a military person 
acting under authority he was exempt from American jurisdiction." 

These Acts, as well as numerous others passed by Congress 
under the constitutional provision mentioned and uniformly sus- 
tained by the courts, indicate that the division of powers between 
the State and National Governments provided for in the Constitu- 
tion furnish no obstacle to the passage by Congress of any measure 
in pursuance of obligations of international law, no matter how much 
it might appear to invade the so-called States’ rights. Hence a con- 
flict between international law and the Constitution in that respect 
would not be possible. Difficulties have arisen, as in the McLeod 
case, and the various Italian and Chinese lynchings, from the failure 
of Congress to act, not from an inherent conflict between the Con- 
stitution and the ability of the National Government to fulfill its 
obligations under international law.” 

11 Moore, Dig., 2: 24-30. 

2 The most important Acts of this character are the Neutrality Acts, and 
various Acts for the protection of resident diplomatic officers. 

18 W. W. Willoughby, The American Constitutional System, New York, 1904, 
p. 108; J. N. Pomeroy, An Introduction to the Constitutional Law of the United 
States, 9th ed., New York, 1886, p. 571; E. 8S. Corwin, National Supremacy, New 
York, 1913, pp. 288-289; Nelson Gammons, ‘The Responsibility of the Federal 
Government for Violations of the Rights of Aliens,” this JouRNAL, 8: 73. Messages 
President Harrison, 1891, and President McKinley, 1899, 1900, Moore, 6: 839, 
847, 848. Some doubt has been thrown upon this doctrine by the case of Keller 
and Ullman »v. U. S., 213, U. S. 138 (1909), in which an Act of Congress (Feb. 
20, 1907, 34 Stat. 898, sec. 3) rendering persons criminally liable for harboring 
immigrant women as prostitutes within a period of three years of landing, was held 
unconstitutional. The Government, however, did not attempt to support this 
legislation under the power of Congress to punish offenses against the law of nations, 
but under the implied power to regulate immigration. The court indicated that 
if the law had been in pursuance of a treaty it would have been valid, and a similar 


provision is now included in the Mann White Slave Act (June 25, 1910, 36+ Stat. 
825, sec. 6) in pursuance of the International White Slave Convention of 1904, 
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There is, however, an important constitutional difference between 
the power of courts to apply customary international law and to 
apply treaty provisions. Courts can fulfill the latter obligation under 
their general jurisdiction of cases involving treaties.'4 Whereas they 
‘an ordinarily enforce obligations of customary international law 
only when supplemented by Congressional legislation. This results 
from the strictly statutory character of the jurisdiction of Federal 
courts,” and renders it important that Congress specifically confer 
a jurisdiction upon them sufficient for the fulfillment of international 


obligations. 


INTERNATIONAL LAW AND STATUTES 


Where the conflict is between a statute and customary inter- 
national law, the statute prevails. In Mortenson v. Peters,'® a Scotch 
court condemned a Danish subject for acts committed beyond the 
three-mile limit in accord with a statutory regulation of fisheries, 
thus extending its jurisdiction beyond that permitted by international 
law. Lord Dunedin said during the course of his opinion: 


Malloy, Treaties, Conventions, etc., p. 2131. It is submitted that if the protection 
of aliens in certain matters could be shown to be required by customary international 
law, an Act of Congress offering such protection by the criminal punishment of 
offenders would be constitutional. 

4 Constitution, Art. III, sec. 2; Act, Aug. 13, 1888, 25 Stat. 433; Federal 
Judicial Code, 1911, 36 Stat. 1087, sec. 24, cl. 1, 17, sees. 28, 237. For the fulfill- 
ment of some treaty obligations, especially those requiring the exercise of a criminal 
jurisdiction, supplementary legislation is necessary. s 

% U.S. v. Hudson, 7 Cranch 32; Ex parte McCardle, 7 Wall. 506. A common’ 
law jurisdiction over crimes against international law was supported in Federal 
courts in the early cases of Jn re Henfield, Fed. Cas. 6360, and U. S. v. Ravara, 
2 Dall. 297, but the later decisions have not supported this view. 

16 Mortensen v. Peters, 14 Scot. L. T. R. 227 (1906); 8 Fraser 93; Bentwich, 
Cases, 12. In Direct United States Cable Co. v. Anglo-American Telegraph Co. 
(1877), A. C. 394, the Privy Council held that an Act of Parliament made it con- 
clusive that Conception Bay, Newfoundland, was British territorial water, although 
the headlands were thirty miles apart. It should be noted, however, that the 
court also put forward prescription as a justification of this extension of jurisdiction 
under international law. See also dicta by Lord Cockburn in Regina v. Keyn 
(1876), 2 Ex. D. 63; Stephen, History of the Criminal Law, 2: 36; Picciotto, op. 
cit., p. 48 et seq. 
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In this court we have nothing to do with the question of whether 
the legislature has or has not done what foreign Powers may con- 
sider an usurpation in a question with them. Neither are we a 
tribunal sitting to decide whether an act of the legislature is ultra 
vires as in contravention of generally acknowledged principles of inter- 
national law. For, as an Act of Parliament, duly passed by Lords 
and Commons and assented to by the King, it is supreme, and we 
are bound to give effect to its terms. 


The same rule applies in prize courts. Thus, in the case of the 
Zamora,” the Judicial Committee of the Privy Council, while hold- 
ing that an Order in Council contrary to international law was not 
binding, said, 

It could not of course be disputed that a prize court, like any 
other court, was bound by the legislative enactments of its own 


sovereign state. A British prize court would certainly be bound by 
Acts of the Imperial Legislature. 


In this case no such conflict existed, but, on the contrary, the Prize 
Act of 1864 especially reserved to the prize court its right to apply 
international law exclusively. 

In American law, also, it is clear that a statute will always be 
applied even though it conflict with international law. An Act 
of Congress of March 3, 1863,'* permitting the requisition of neutral 
vessels before condemnation, was protested by Great Britain as in 
violation of international law. Attorney General Bates rendered an 
official opinion !® on the question, and while conceding the British 
contention that the Act if rigorously applied might lead to violations 
of international law, stated that American officials would neverthe- 
less be bound by it. 

Of course such a conflict may lead to diplomatic reclamations, 


and possibly to war. But that cannot make the Act of Congress cease 
to be the law of the land, binding upon the people and their judges. 


Under Acts prohibiting the killing of fur seals “within the limits 
of Alaskan territory or in the waters thereof,” later extended ‘“‘to 


17 The Zamora, L. R. 1916, 2 A. C. 77, this JourNau, 10: 427. 
§ Act of March 3, 1863, 12 Stat. 759. sec, 2. 
19 Bates, Att. Gen., 10 Op. 519. 


8 
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all the dominions of the United States in Behring Sea” American 
courts did not hesitate to assume jurisdiction of foreign vessels 
seized in time of peace sixty miles from the coast in Behring Sea.”® 
This decision was reached by following the interpretation of these 
statutes offered by the political department of the Government, 
which held Behring Sea virtually a mare clausum. This interpreta- 
tion of the statutes was protested by Great Britain as in violation of 
international law, and her protests being sustained in the arbitration 
of the question in 1892, the “dominions of the United States in 
Behring Sea” were held in subsequent cases to extend only to the 
three-mile limit.” 

On the other hand, no instance is known where in case of the 
conflict of a statute with international law the latter has been selected. 
There have been dicta in both British and American courts to the 
effect that statutes in conflict with natural law are void,” and British 
prize courts have sometimes gone pretty far in asserting their inde- 
pendence of statutes,“ but no case is known where statutes have 
been declared void as in conflict with international law. 


20 Act of June 27, 1868, Rev. Stat. 1856; Act of March 2, 1889, 25 Stat. 1009. 
U.S. v. La Ninfa, 49 Fed. Rep. 575; U.S. v. The James G. Swan, 20 Fed. Rep. 108; 
U.S. ». The Alexander, 60 Fed. Rep. 914. 

21 The Alexander, 75 Fed. Rep. 519; La Ninfa, 75 Fed. Rep. 513; Moore, 1: 
913-922. In his dissent in the case of U.S. v. Rodgers, 150 U. S. 249, Justice Brown 
thought the court was interpreting a statute (Rev. Stat. sec. 5346) in a manner 
contrary to international law in assuming jurisdiction over an offense committed 
on board an American vessel on the Canadian side of the Detroit River. The 
Cutting Case (Moore, 2: 243) illustrates the application by a Mexican court of 
a statute giving jurisdiction over extraterritorial crime, considered by the United 
States to be in contravention of international law. 

22 English Cases: Day v. Savadge, Hobart, 85, 87; Bonham’s Case, 8 Rep. 
118a; United States Cases; Goshen v. Stonington, 4 Conn. Rep. 209, 225; Bowman 
v. Middleton, 1 Bay. 254 (S. Car. 1792); Downes ». Bidwell, 182 U. S. 244, 282. 

% In the Flad Oyen, 1 Rob. 135 (1799), and the Maria, 1 Rob. 340 (1799), Lord 
Stowell strongly asserted that prize courts were “‘courts of the law of nations” and 
bound ‘‘to administer with indifference that justice which the law of nations holds 
out without distinction to independent states, some happening to be neutral and 
some to be belligerent.”” In the case of the Walsingham Packet, 2 Rob. 77 (1799), 
the original British and Portuguese owners of the vessel, recaptured from the enemy, 
sought restoration, which was resisted by the captors under a navigation act (13- 
14 Car, II, ec. 11, s. 22), which declared that the carrying of merchandise by a packet 
was illegal. There was thus a conflict between a statute and the rule of inter- 
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In France and Germany no doubt seems ever to have been ex- 
pressed but that a rule of the codes or a statute in violation of inter- 
national law is obligatory. 

Conflicts between international law and statutes have, however, 
been resolved by interpretation. In the United States the courts 
have held that statutes must always be interpreted if possible so as 
not to conflict with international law. Thus, in the case of the 
Charming Betsy,** the court held that the Non-intercourse Acts must 
not be interpreted as permitting extraterritorial seizures in time 
of peace, and frequently laws couched in universal terms have been 
interpreted as of only territorial application.” 

A British court laid it down, that “If the meaning of the Act 
is doubtful, it is a reason for not putting a particular interpretation 
upon it, that that interpretation would violate the comity of na- 
tions.”’ In accord with this rule and with the American decision in 
the Charming Betsy, the British prize court, under Lord Stowell, inter- 
preted the Navigation Acts as not applying to foreign vessels seized 
jure belli, although they were clearly applicable to British merchant 
vessels and couched in general terms.?’ Seizure on the high seas, it 


national law requiring restoration of recaptured prizes. Lord Stowell, after remark- 
ing that “this court is properly and directly a court of the law of nations,’ felt 
considerable difficulty in taking cognizance of a statute, but after an elaborate 
argument he did so, citing as a precedent the case of the Eliza (Lords, July 13, 
1798), in which he said, “‘it was first decided that the Court of Admiralty was bound 
to take notice of an illegal practice, evidently appearing in the conduct of a British 
subject, though the illegality arose from a violation of a law merely municipal.” 

24 Murray v. The Charming Betsey, 2 Cranch 64. See also Rose v. Himely, 
4 Cranch 241. 

25 American Banana Co. v. United Fruit Co., 213 U. S. 347. 

*6 Leroux v. Brown, L. J. 22 C. P. 3. In his opinion in Mortensen v. Peters, 
14 Scot. L. T. R. 227 (1906), Lord Kyllachy said, ‘A legislature may quite con- 
ceivably by oversight or even design exceed what an international tribunal (if such 
existed) might hold to be its international rights. Still there is always a presump- 
tion against its intending to do so. I think that is acknowledged. But then it is 
only a presumption, and as such it must always give way to the language used if 
it is clear, and also to all counter-presumptions which may legitimately be had in 
view.” In this case the statute was applied in derogation of international law, as 
being too clear to permit of any other interpretation. 

27 The Recovery, 6 Rob. 341 (1807). In Cope v. Doherty, 4 K. and J. (1858), 
which raised an apparent conflict between the international rule of maritime colli- 
sions and the British Merchant Shipping Act of 1854, the court held that it could 


= | 
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was held, could only be justified on grounds of international law, 
and hence confiscations for breach of municipal law could not con- 
demn such a vessel. In the case of the Elsebe,?* Lord Stowell held 
that the grant of the entire product of vessels to the captor by the 
Prize Act,” Order in Council and proclamation, must be interpreted 
as always subject to the power of the Crown to restore the prize 
to the original owners as an act of policy. Hence, in this case, the 
right of the alien owners under such a grant was upheld as against 
the captors’ right under the Prize Act. In other cases in both 
England and the United States similar international rights of both 
neutral and enemy claimants founded on gratuitous grant of the 
government *® have been upheld as against statutory claims of cap- 
tors to prize money. 

This rule of interpreting statutes in accord with international 
law is generally observed in all countries, although the author of the 
article on diplomatic agents in Fuzier-Hermann’s Repertoire Général 
du Droit Francaise * states that diplomatic residences are not exempt 


not interpret the Act as applying to foreigners, because to do so ‘‘ would be to impute 
to the legislature of the country an attempt to legislate for foreigners by taking 
away those rights and privileges which they enjoy by the general law.” The An- 
napolis, 30 L. J., P. and M. 201 (1861), involved similar facts and the court, although 
admitting that if Parliament thought fit to legislate for foreign vessels on the high 
seas, ‘‘the court in its instance jurisdiction at least would be bound to obey,” yet 
said, “‘the presumption is strong against Parliament by legislation contravening 
international law. In cases admitting of possible doubt, the presumption would 
be that Parliament intended to legislate without violating any rule of internatianal 
law, and the construction would be accordingly.” See also Le Louis, 2 Dods. 210; 
The Girolame, 3 Hagg. Adm. 169 (1834). For discussion of these cases see Pic- 
ciotto, op. cit., p. 27, et seq.; T. E. Holland, Studies in International Law, Oxford, 
1898, p. 195, et seq. 

28 The Elsebe, 5 Rob. 173 (1804). 

2° Act 6 Anne C. 37 (1708), granting the entire product of prizes to the captors 
as prize money. 

30 In the Elsebe, 5 Rob. 173 (1804), Lord Stowell cited as precedents, the Freya 
(1800), the St. Johannes (1798), the Edwin (1801), all restored by order of the 
Crown. For United States cases see The Manila Prize Cases, 188 U. 8. 254; Moore, 
7: 545. In the Schooner Peggy, 1 Cranch 103, Lincoln, Att. Gen. 1 Op. 111, restora- 
tion before adjudication was made on the basis of a treaty and was held to violate 
no vested right of the captors to prize money. 

% Fuzier-Hermann, Répertoire général alphabétique du droit frangais, 37 Vols., 
Paris, 1886-1906, tit. Agents Diplomatic, Art. 1067. 
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from service of legal process in France because no such limitation 
is put upon the authority of officers to make arrests in Article 98 of 
the Code d’Instruction Criminel. Other provisions of the French 
codes have, however, been interpreted as excepting diplomatic officers 
from their operation in accord with international law, even when 
no such exemption is specifically given.® 


INTERNATIONAL LAW AND EXECUTIVE ORDERS 


In the case of a conflict between customary international law 
and an executive order, it seems that the latter will usually prevail 
in the same manner as a statute, although a construction wili gen- 
erally be adopted which resolves the conflict. British prize courts, 
however, have always asserted their indepedence of orders in council 
contravening international law, and the rule is now firmly estab- 
lished. In the early cases the attitude of the court was somewhat 
cautious. In the case of the Foz,* after adverting to the conflict 
which might occur because of its obligation to apply international 
law and also to apply Orders in Council, Lord Stowell remarked that 
the court could not “without extreme indecency” presume that such 
a conflict would exist. In the case before it, while admitting that 
the celebrated Order in Council of April 26, 1809, creating a paper 
blockade of most of Europe, was contrary to customary international 
law, under ordinary circumstances, denied that it was so in its 
“retaliatory character.” The court did not appear troubled by this 
application of an undue severity upon neutrals in retaliation for 
acts of enemies.*4 


82 Case of Herran, Minister from Honduras, Trib. Seine, Jan. 21, 1875, Clunet, 
1875, p. 90, who was held exempt from civil jurisdiction although he was of French 
nationality and no exemption was specified in the codes. See also Sirey, 1884, 
2: 80. 

% The For, Edw. Adm. 312 (1811). Phillimore, Commentaries upon Inter- 
national Law, 3rd ed., London, 1879-1886, Vol. 3, sec. 436, says of this decision, 
“If he [Lord Stowell] had not so considered them [considered the Orders in Council 
consistent with international law] and nevertheless had executed them, he would 
have incurred the same guilt and deserved the same reprehension, as the judge 
of a municipal court who executed by his sentence an edict of the legislature which 
plainly violated the law written by the creator upon the conscience of his creature.” 

* Such retaliation is somewhat defended by J. P. Hall, The Force of Precedent 

in International Law, Int. Jour. of Ethics, 26: 149. 
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A more clear recognition of the superiority of international law 
over Orders in Council is reported in the case of the Minerva,® in 
which Sir J. Mackintosh when exercising a commission of prize as 
recorder of Bombay gave a very restricted interpretation to certain 
instructions apparently in conflict with international law, and affirmed 
that in case of a conflict it would be ‘‘The duty of a judge to disre- 
gard the ‘instructions,’ and to consult only that universal law to 
which all civilized princes and states acknowledge themselves to be 
subject and over which none of them can claim any authority.” 
The British Government at present clearly recognizes the superiority 
of international law over Orders in Council in prize courts, as is 
evidenced by the reply made by Earl Grey to a protest of the United 
States in reference to an Order in Council of March 11, 1915, appar- 
ently declaring Germany under a blockade. He says: * 


The legality of these measures has not yet formed the subject of 
a decision of the prize court; but I wish to take this opportunity of 
reminding your excellency that it is open to any United States citizen 
whose claim is before the prize court to contend that any Order in 
Council which may affect his claim is inconsistent with the principles 
of international law and is, therefore, not binding upon the court. 


In this communication his lordship referred to the recent decision of 
the prize court in the case of the Zamora,*” although the opinion of 
Sir Samual Evans in that case does not seem to give unequivocal 
authority for his statement. In fact, the learned president adopted 
the ambiguous view of Lord Stowell in the case of the Foz,** which 


% The Minerva (1806), Life of Sir J. Mackintosh, London, 1836, 1: 317; Hol- 
land, Studies, p. 197; Phillimore, op. cit., Vol. 3, sec. 436; Picciotto, op. cit., p. 32. 
It seems possible that this decision furnished the main foundation for Lord Stowell’s 
utterances in the Fox, five years later. There is a striking similarity in some of 
the passages. Sir J. Mackintosh admits that he had no “direct and positive au- 
thority” for his assertion. 

* Earl Grey to United States Ambassador Page, July 31, 1915, this JouRNAL, 
Special Supp. 9: 164 (July, 1915). Phillimore, op. cit., Vol. 3, sec. 436, says, “It is 
clear that it has never been the doctrine of the British prize courts that because they 
sit under the authority of the Crown, the Crown has authority to prescribe to them 
rules which violate international law.” 

37 The Zamora, 31 Times L. R. 3, this JourNat, 9: 1005. 

38 The For, Edw. Adm. 312. 
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he quoted with approval, to the effect that an Order in Council in 


derogation of international law was so improbable as to be beyond 


the contemplation of the court. A Swedish vessel, the Zamora, 


seized for contraband trade, had been brought in, but prior to ad- 
judication the Crown sought to requisition it under an Order in 
Council of March 23, 1915.° The owners of the vessel resisted, 
claiming that by international law, title to a neutral prize did not 
pass until after adjudication, and consequently the British Govern- 
ment had no right to requisition the cargo. The Prize Court held 
that it was bound by Orders in Council, although it further labored 
to show that this order was not in conflict with international law. 
In consequence of the latter conclusion, the president did not feel 


called upon to declare what the court would or ought to do in an 
extreme case, if an Order in Council direct something to be done 
which was clearly repugnant to and subversive of an acknowledged 
principle of the law of nations. I make bold to express the hope and 
belief that the nations of the world need not be apprehensive that 
an Order in Council will emanate from the Government of this 
country in such violation of the acknowledged law of nations as to 
make it conceivable that our prize tribunals, holding the law of na- 
tions in reverence, would feel called upon to disregard and refuse 
obedience to the provisions of such orders. 


This decision, however, was subsequently reversed by the Judicial 
Committee of the Privy Council,*® the ground being taken that 
both under the old commissions conferring prize jurisdiction and 
under the Prize Act of 1864, prize courts were obliged to apply 


89 Order XXIX, March 23, 1915, Manual of Emergency Legislation, Supp. 
No. 3, p. 510; this JouRNAL, Special Supp. 9: 123 (July, 1915). 

40 The Zamora, L. R. 1916, A. C. 77; this JourNax, 10: 430. In the earlier 
case of the Antares, 31 Times L. R. 290, similar facts were before the court, but 
under an earlier Order in Council (Order X XIX, Sept. 30, 1914, Manual of Emer- 
gency Legislation, 1914, p. 286). By this order, the judge on receiving a request 
from the Crown to release an unadjudicated prize for requisition, was to exercise 
discretion, releasing it only if probably confiscable. The court held the Order in 
Council to be conformable to international law, but in this case the cargo of copper, 
which had been declared absolute contraband while the vessel was en route, was 
possibly not confiscable and hence the request of the Crown was refused. 

41 27-28 Vict. Ch. 25, sec. 55, par. 5. As evidence of the earlier practice, the 
court relied especially on the report of the Commissioners on the Silisian Loan 
Case, 1753. See Moore, Dig., 7: 603. 
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international law, and hence would not consider an Order in Council 
in conflict therewith as mandatory. It being held that the requisi- 
tion of neutral property before condemnation was not permitted by 
international law, except in extraordinary cases, the application of 
the Crown was refused. Lord Parker of Waddington, speaking for 
the court, said: 

If the court is to decide judicially in accordance with what it 
conceives to be the law of nations, it can not even in doubtful cases, 
take its directions from the Crown, which is a party to the proceed- 
ings. It must itself determine what the law is according to the best 
of its ability, and its view, with whatever hesitation it be arrived at, 
must prevail over any executive order. Only in this way can it fulfil 
its function as a prize court and justify the confidence which other 
nations have hitherto placed in its decisions. 


The Meat Packers’ Cases “ further illustrate the present attitude 
of the British Prize Court. Neutral vessels, laden with provisions 
bound from New York to the neutral port of Copenhagen, had been 
seized for contraband trade, and the owners attempted to show that 
the Order in Council of October 29, 1914, was contrary to inter- 
national law and void. By an Order in Council of August 20, 1914, 
Great Britain had adopted the Declaration of London with slight 
modifications, but by the later order further modifications had super- 
seded that part of the Declaration forbidding confiscation of condi- 
tional contraband according to the doctrine of continuous voyage. 
The meat packers maintained that their cargoes, as conditional con- 
traband bound immediately for a neutral port, were, irrespective of 
their ultimate destination, entitled to the advantages of the rule of 
the Declaration of London. The court, however, took a different 
view and pointed out that the Declaration, not having been ratified, 
was not binding and in this respect was not declaratory of cus- 
tomary international law, but was an innovation. Hence in abrogat- 
ing it, and returning to the doctrine of continuous voyage, which 


the court did not fail to point out was a rule “‘nurtured and specially 


* The Kim, the Alfred Nobel, the Bjornstjerne Bjornson, the Fridland, this 
JOURNAL, 9: 979. 

* Man. Em. Leg., Supp. No. 1, p. 17; this JourNat, Special Supp., 9: 14 
(July, 1915.) 
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favored by the United States,” the Order in Council simply pre- 
vented an innovation and ‘proceeded not in violation of, but upon 
the basis of the existing international law upon the subject.” 

In American courts, executive orders are probably of the same 
effect as statutes, if made under adequate authority. In Mais- 
sonaire v. Keating,“ Justice Story asserted in dicta that an ordi- 
nance would exonerate the captors, and the only recourse open to 
the injured neutral was through diplomacy or war. There does not 
seem to have been any doubt expressed as to the binding force of 
the various blockade orders of the Civil War, or of other executive 
orders affecting prize in this and other wars.” 

In Germany the Emperor, by statute,“ has the authority to 
determine by ordinance ‘‘the place of sitting and composition of 
prize courts, the procedure in cases brought before them, and the 
duties imposed on other administrative authorities, Imperial as well 
as State, in respect of their coéperation with such courts.” Under 
this law a comprehensive prize code*? has been promulgated, which 
appears to be obligatory law for prize courts. 

44 Maissonaire v. Keating, 2 Gall. 325. 

4 Naval Instruction of Aug. 18, 1862 (Moore, 7: 700), provided for the seizure 
of vessels reasonably believed to be “engaged in carrying contraband of war for or 
to the insurgents, and to their ports directly or indirectly by transshipment or 
otherwise violating the blockade.’ This application of the doctrine of continuous 
voyage to contraband and blockade was considered in violation of international 
law by many European publicists such as Twiss, Phillimore, Bluntschli, and Fiore 
(Moore, 7: 723-739), but was applied by United States prize courts. In the 
Stephen Hart, Blatch. 387, Scott, 852, affirmed in the Hart, 3 Wall. 559. The in- 
structions are particularly referred to as authority for the decision. See also The 
Circassian, 2 Wall. 135; The Bermuda, 3 Wall. 514; The Springbok, 5 Wall. 1. In 
most of these cases it was not clear whether condemnation was for breach of blockade 
or carriage of contraband, but in the case of the Peterhoff, 5 Wall. 28, the distinction 
was recognized, and it was held that transshipments from neutral ports by land 
could not be regarded as violations of blockade, and hence such cargoes could only 
be condemned if contraband. It should be added that the American view of inter- 
national law was sustained in the arbitral awards subsequently given in most of 
these cases. Moore, 7: 725; Moore, Int. Arb. 4: 3928-3935. 

46 Law of May 3, 1884, Reichsgesetzblatt, 1884, p. 49. ‘Translation in Huberich 
and King, The Prize Code of the German Empire in Force July 1, 1915, New York, 
1915, p. xv. 

47 Prize Code, Sept. 30, 1909, Reichsgesetzblatt, 1914, p. 275, translated in Hube- 
rich and King, op. cit. Under the Prussian ordinance of July 20, 1864 (Preuss. 
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In the case of the Elida** the Supreme Prize Court at Berlin 
clearly defined the position of ordinances in the German prize courts. 


The prize regulations contain the principles laid down by the 
Kaiser as commander in chief within his Imperial jurisdiction for the 
practice of prize law pertaining to naval warfare, and are, therefore, 
primarily law not only for the navy, but also for the inland authorities, 
particularly prize courts, in so far as they have to pass upon the 
legality of the action of commanders at sea falling within the prize 
law. International law only lays down rights and duties as between 
different states. The prize courts when judging of the legality of 
prize actions, can take general international principles only into 
account when the prize regulations contain no instructions and, there- 
fore, tacitly refer to the principles of international law. Therefore, 
the question whether an instruction of the prize regulations agrees 
with general international law is not for the prize courts to decide. 
If a contradiction in this connection is asserted, the point in con- 
troversy is to be settled in another manner. 


The same rule appears to apply in French courts. The prize law 
is largely found in ordinances, which are of binding force in courts.*® 
During the Napoleonic Wars, French decrees, such as those of Berlin 
and Milan, vied with British Orders in Council in violating inter- 
national law, but they were applied in prize courts.*® 

Ordinarily, in the case of executive orders, the question would 
not be so much on the conflict of the order with international law 
Gesetzblatt, 1864, p. 369; Huberich and King, op. cit., p. xii), prize courts were to 
apply the existing prize regulations, supplemented if necessary by the general 
principles of international law and subject to existing treaties. They were also 
empowered to apply special rules by way of retaliation. See comments on Ger- 
man prize practice in a review of Huberich and King’s translation, this JouRNAL, 


9: 1028. 


‘8 The Elida, Oberprisengericht, Berlin, May 8, 1915, this JourNna, 10: 916. 

‘9 The famous ordonnance de la marine, issued by Louis XIV in 1681, forms the 
basis of French prize law. Comprehensive instructions applicable in prize courts 
were issued July 28, 1870 (Freeman Snow, Cases and Opinions on International 
Law, Boston, 1893, p. 577), and on December 12, 1912 (Naval War College, Inter- 
national Law Topics and Discussions, 13: 169). 

5° One of the most remarkable of these decrees was that of Bayonne which 
ordered the seizure of American vessels entering French ports after the passage of 
the American Embargo Act in 1807, under the theory that such seizures were legal 
as assisting President Jefferson in enforcing the embargo. Am. St. Pap., For. 
Rel., 3: 291. For the various French and British retaliatory orders of the Na- 
poleonic Wars, see ibid., 3: 262, 270, 286; British and For. St. Pap., 8: 401-513. 
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as on the competence of the officer to issue it. If such competence 
exists, usually the order would be on the same plane as a statute 
and so would rule when in conflict with international law, but would 
be interpreted so far as possible in accord with it. Thus, in the 
case of the Zamora the primary ground upon which the British 
Privy Council declared the Order in Council, contrary to international 
law, non-mandator, was that by custom and statute the Crown had 
been divested of its prerogative to legislate for prize courts. 


INTERNATIONAL LAW AND JUDICIAL PRECEDENTS 

In England and the United States judicial precedents bave a 
legislative value only second to that of statutes. Courts are obliged 
to follow them according to well-defined rules. It thus happens 
that precedents will generally be followed, if there are any, irre- 


spective of existing international law. Such precedents may be 


originally adopted as applications of international law, but once es- 
tablished may prove less flexible than international law, and hence in 
time come in conflict with it. In such cases, however, the presence 
of an international rule undoubtedly makes it less difficult to break 
a precedent than it would otherwise be. Thus the British Prize 
Court in the war of 1914 broke the precedent established by Lord 
Stowell over a hundred years before in reference to the confiscability 
of enemy coast fishing vessels.*' Although the rule declaring such 
vessels immune was included in the Hague conventions,” the court 
noted that this convention was not in terms binding, because all of 


5t In the Berlin, L. R. (1914), P. 265; this JourNnaL, 9: 544; after citing the 
American decision in the Paquete Habana, 175 U. 8. 677, and some Japanese decisions 
and instructions the court said: ‘‘In this country I do not think any decided and 
reported case has treated the immunity of such vessels as a part or rule of the law 
of nations: vide the Young Jacob and Johanna, 1 Rob. 20, and the Liesbet von der 
Toll, 5 Rob. 283. But after the lapse of a century I am of opinion that it has become 
a sufficiently settled doctrine and practice of the law of nations.” The alteration 
of judicial precedents by international law is also illustrated in the Ringende Jacob, 
1 Rob. 89 (1798), in which the court refused to follow the old rule forfeiting neutral 
vessels for carrying contraband, but applied the more humane rule of releasing the 
vessel, on the ground that international law had changed. See, also, Westlake, 
Collected Papers, p. 250. 

52 Hague Conventions, 1907, XI, Art. 3. 


CONFLICTS OF INTERNATIONAL LAW 19 


the belligerents were not signatories, and based its decision primarily 
on the change in the rule of customary international law. During 
the seventeenth century both Admiralty and Common Law courts sup- 
ported executions against the body on foreign judgments as war- 
ranted by international law. But international practice did not 
approve of the rule, and during the next century the British courts 
over ruled the precedent on the ground that international law had 
changed.*4 

There has also been a tendency in both British and American 
courts to abandon the old Common Law rule which permitted an 
alien enemy no persona standi in judicio, in accordance with altera- 
tions in international law. Lord Stowell stated the old doctrine in 


the case of the Hoop: © 


In the law of almost every country, the character of alien enemy 
carries with it a disability to sue, or to sustain in language of the 
civilians a persona standi in judicio. The peculiar law of our own 
country applies this principle with great rigor. The same principle is 
received in our courts of the law of nations; they are so far British 
courts that no man can sue therein who is a subject of the enemy, 
unless under particular circumstances that pro hac vice discharge him 
from the character of an enemy. ... But otherwise he is totally 


ex lex. 


The Supreme Court of the United States modified this doctrine 
in McVeigh v. United States, which involved the Confiscation Act 
of 1862.57 This Act had provided for the appropriation by the 
United States of property used in rebellion, after a judicial process 
resembling an admiralty action in rem. The Supreme Court per- 
mitted the enemy owner to defend and commence -action on appeal 


58 Malloy, De Jure Maritimo et Navali, 7th ed. London, 1722, Bk. 5, chap. 9, 
sec.9. Baldwin, “ The Part Taken by Courts of Justice in the Development of Inter- 
national Law,” Am. Law Rev., 35: 228. 

5 Sinclair v. Fraser, 20 How. St. Tr. 468, cited Baldwin, op. cit., Am. Law. 
Rev., 35: 228. 

5° The Hoop, 1 Rob. 196 (1799); Scott, 521, 523. 

56 McVeigh v. U. S. 11 Wall. 259 (1870). 

57 Act-of July 17, 1862, 12 Stat. 319. 
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in such proceedings, thereby reversing the court below. Referring 
to the decision of that court, Justice Swayne remarked: 


It is alleged that he was in the position of an enemy, and hence 
could have no locus standi in that forum. If assailed there he could 
defend there. The liability and the right are inseparable. A different 
result would be a blot upon our jurisprudence and our civilization. 
We cannot hesitate to doubt on the subject. It would be contrary 
to the first principles of the social compact and of the right adminis- 
tration of justice. 


This decision was cited with approval in the recent British case 
of Merten’s Patents,®* in which the Court of Appeals permitted an 
alien enemy to commence action on appeal. The court distinguished 
the right of bringing suit and the right of defending when sued. 
Although it did not sustain the appellee’s contention that a pro- 
vision of the Hague conventions *® required a complete abandonment 
of all restrictions upon the legal status of alien enemies, and conse- 
quently affirmed the traditional view that such persons could not 
commence an original action, yet it admitted that an alien enemy 
could be sued, in which case he “could appear and be heard in his 
defense,” and take all such steps as may be necessary for the proper 
presentment of his defense. To deny him these rights, said the 
court, “‘would be to deny him justice and would be quite contrary 
to the basic principles guiding the King’s courts in the administra- 
tion of justice.’’®° 

In prize courts a similar tendency to admit alien enemies to a 
limited status in court has developed as an accompaniment of the 
exemption from seizure of certain types of enemy property at sea, 
required under modern international law. The extreme doctrine of 
the Hoop has undoubtedly been much limited in both Common Law 
and Admiralty courts by the progress of international law. The 


58 Jn re Merten’s Patents, Porter v. Freudenberg, Krelinger v. Samuels, 112 
L. T. 313, 321 (1915). 

59 Hague Convention, 1907, IV, Art. 23 (h). 

60 For cases making other exceptions to the disabilities of alien enemies, see 
L. Oppenheim, International Law, 2nd ed., New York, 1912, 2: 133. 

61 The Méwe, L. J. (1915), p. 57, this JourNAL, 9: 547, 
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disabilities of alien enemies have been entirely removed in Germany,™ 
and remain to but a limited extent in France.* 

In conclusion, it may be said that, while customary international 
law will generally be overruled when coming in conflict with definite 
written sources of municipal law such as written constitutions, 
statutes, and executive orders, the presumption will ordinarily exist 
that no infraction of international law is intended and such instru- 
ments will be interpreted in accordance with its principles. Inter- 
national law will furnish a basis for modifying judicial precedents in 
Great Britain and the United States, and in these countries, es- 
pecially the former, prize courts assert an authority to ignore execu- 
tive orders in conflict with international law. 


Quincy WRIGHT. 


* The newspapers reported that on Feb. 15, 1916, the Reichsgericht handed 
down a decision upon an action commenced by a French citizen serving at the front, 
and appearing through attorney. The decision of the court below, declaring the 
plaintiff’s patent right confiscated, was reversed. 

6 Oppenheim, op. cit., 2: 133. 


THE IMMUNITY OF PRIVATE PROPERTY FROM 
CAPTURE AT SEA 


Tue history of the development of the law of maritime capture 
is a record of progress. Throughout the series of overlapping changes 
from the time of indiscriminate capture, changes which brought 
successively into operation the rules of hostile infection, of the Con- 
solato del Mare, of free ships, free goods, and finally of the Declara- 
tion of Paris of 1856, the movement has been continuously in the 
direction of relieving neutral property owners from the strictures 
imposed upon them by maritime war. “In spite of the interruptions 
and temporary backward movements in all these various reforms of 
the law of capture, one cannot fail to trace the red thread which 
runs through them all: the tendency, advancing in spite of obstacles 
and efforts at resistance, toward exempting private life from the 
influence of war.” ! 

Nevertheless the failure to comprehend or the reluctance to 
accept the plain conclusions to be drawn from history tend to obscure 
the elements which at any given time enter into the question of 
immunity of private property in war at sea. It is easy to regard the 
establishment of partial limitations upon the right of capture as 
examples in evidence of a movement toward complete freedom of 
private property. This is especially encouraged by the existence 
of the principle of immunity in warfare on land. The advocates of 
inviolability for the ships and cargoes of maritime entrepreneurs 
proceed from the argument that war at sea should be assimilated in 
this respect to war on land to the assertion that the developments 
which mark the history of the law of capture constitute not only the 
beginnings of that assimilation but its practical realization in principle. 

Whether or not immunity for private enemy property rests upon 
any fundamental postulate of international law will be considered 

1 R. Kleen, Lois et Usages de la Neutralité, Paris, 1898-1900, II, p. 675. 
22 
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hereafter. It is submitted that whatever may be the status of the 
principle of immunity in land warfare, in war at sea the rule of 
capture remains, subject to important limitations in the interest of 
neutrals and to relatively minor exceptions of certain forms of pri- 
vate enemy property. Neither of these classifications of restric- 
tion may be viewed as altering the question of principle. The Jatter 
is based upon special considerations of humanity for the advancement 
of science and art and does not raise the principal question. The 
former has reached legal standing not through the influence of a 
theory of protection for private rights per se, but through the con- 
tinuous pressure of forces differently combined at different periods, 
among which theoretical dialectic is not to be overlooked, for the 
recognition of the rights of neutrals. -At no period has there been a 
general acceptance among nations of the desirability of exempting 
enemy ships and enemy goods from the operation of the law of 
prize. 

Immunity and neutral rights are entirely different questions 
when viewed from the standpoint of theory. The defence of inviola- 
bility for all private property at sea so far exceeds in difficulty that 
of exemption of neutral property as to preclude the drawing of any 
conclusions regarding the former from the establishment of the latter. 
But greater than the influence of theory has been the power of neutral 
governments to enforce observance of rights which they have at 
different periods considered to be lawfully theirs. The latest step 
taken by belligerents in acknowledgment of such rights is one ‘which 
permits the transportation in neutral vessels, without fear of con- 
fiscation, of non-contraband cargoes owned by belligerents. The 
Dutch origin of this, the free ships, free goods principle; the record 
of its maintenance by the Armed Neutralities; and finally the volun- 
tary incorporation of the principle by Great Britain in her rules 
for the conduct of maritime operations in the Crimean War; render 
it impossible to regard this final advance as anything but a con- 
cession to neutrals. 

The establishment of complete inviolability as a principle of 
maritime warfare remains, therefore, an ideal. The two avenues of 
approach to an adequate understanding of the present tendencies 
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toward or away from a realization of the ideal in practice are: (1) 
the appreciation of practice under the legal limitations upon capture 
that now exist and (2) the estimation of the present status of the 
movement for immunity. 

Dealing first with the observance of the existing law of capture, 
attention is necessarily centered upon the second and the third rules 
of the Declaration of Paris. The latter of the two rules, which pro- 
vides for freedom from confiscation for neutral goods on enemy 
vessels, may be the more briefly considered. 

In placing his goods on board an enemy ship a neutral must 
anticipate the possibility of the capture of the ship and consequent 
loss of time and profit. Lengthened contraband lists, a feature of 
modern practice which will be considered immediately, affect such 
ventures as well as those upon neutral ships. The most serious 
though not peculiar liability which neutral] cargoes undergo upon 
enemy vessels is one which follows upon the continuance of the 
ancient practice of destruction. While Great Britain maintains the 
rule of compensation for neutral property destroyed with enemy 
--merchant vessels, the usual] determination of prize courts has been 
in the contrary sense. Such decisions are based upon the law of 
military necessity and pay no heed to the logical alternative of 
compensation when neutral property, granted immunity from capture 
by the Declaration of Paris, has been destroyed. Although the 


right to destroy must be admitted, it appears reasonable to demand 


that the fact of the presence of neutral property on board be taken 
into account in the judicial determination of the degree of military 
necessity. Bentwich, however, goes further than is justified by the 
facts regarding the destruction of enemy ships conveying neutral 
goods, when he foresees the general destruction of enemy vessels 
should they be rendered legally free from capture.* It is more 
probable that, if the ships themselves were not regarded as contra- 
band, the practice would follow that now put in operation against 
neutral ships, which may be destroyed only upon justifiable suspicion 
of certain illegalities. 

The increased importance of submarine warfare has emphasized 

2 N. Bentwich, War and Private Property, London, 1907, p. 95. 
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the tendency to act upon a priori determinations of military necessity.’ 
Simultaneously, the legal execution of a policy of destruction of cap- 
tures has been proved to be a doubtful possibility, even if the exist- 
ence of military necessity be granted. The requirement of visit 
before destruction of an enemy vessel is one that holds especial diffi- 
culties for the submarine, even when the merchant ship is not armed. 
These difficulties have been increased by the varying practice of sub- 
marine commanders in the matter of visit, which has rendered the 
captains of merchant ships uncertain as to their probable fate and 
consequently willing to attack a submarine as a measure of defense. 

The element of time required for visit and search is more important 
when the ship visited is neutral and the need arises to ascertain 
whether or not there is proof on board to justify her destruction. If 
it is necessary today to conduct a vessel into port for search, the 
circumstances that render capture impossible —the control of the 
seas by the enemy — will operate with the same effect to render 
impossible the legal destruction of neutral vessels. If it is possible 
to search a ship at sea the time required will increase the danger to 
the submarine from hostile cruisers. 

What the development of the submarine may be cannot be fore- 
seen. Whether it becomes more or becomes less vulnerable, more or 
less rapid in submerging, larger or smaller, the requirement of visit 
and search cannot be ignored so long as it remains a rule of inter- 
national law. To ignore definite legal requirements because such 


requirements were incorporated into the law without anticipation of 


a particular means or instrument of warfare, or because they would 
prevent the most effective use of new equipment for war, would be to 
divert international law from its present trend toward increased 
definiteness and increased limitation upon belligerent action harmful 
to neutrals. The purpose of international law in taking account 
of new circumstances and new devices to evade old rules, if it is, 
in part, to maintain the advantages and disadvantages of respec- 


* Practice in the present war, as in the Russo-Japanese War, goes far to prove 
that, for a belligerent whose home and colonial ports are blockaded, and who is 
faced with the present tendency unfavorable to reception of prizes in neutral ports, the 
practice of destroying prizes has taken the place of capture. 
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tive belligerents, is mainly to prevent retrogression from standards 
attained. 

The attitude of belligerents toward the second rule of 1856, by 
which enemy property in neutral ships is made immune from cap- 
ture, has been partially dealt with in the preceding paragraph. Since 
the Russo-Japanese War destruction at sea has become a menace to 
neutral as well as to enemy ships and their cargoes. But while, as 
regards neutral ships and cargoes destruction is likely to be practiced 
only infrequently, other means of evasion of the rule that the neutral 
flag covers enemy goods not contraband — the actual observance or 
non-observance of which forms the crux of the question as to the 
value of the existing regulation of the right of capture — are plenti- 
ful. Realizing this, while granting that the letter of the law has been 
observed strictly, the conclusion that is forced upon the student of 
recent practice is that, through the unwarranted extension of belli- 
gerent rights based upon related portions of the law of maritime war- 
fare, the rule that private enemy property is free when transported 
in neutral ships very nearly approaches nullity, and is only preserved 
in some semblance of vigor by the influence of neutral opposition to 
the devices of belligerents for rendering it a ‘‘dead letter.’’ Whether 
or not the ultimate realization of immunity waits upon the success 
in practice of the second rule of the Declaration of Paris may be an 
open question. Arguments have been advanced to the effect that the 
rule must be abrogated and either complete immunity substituted or 
the Consolato rule revived. It would seem, however, that unless the 
rule of safety for enemy goods in neutral ships be respected, there is 
small hope for respect of a similar rule of safety for enemy ships and 
cargoes. 

Belligerent practice since 1856 proves that the device most readily 
available for evasion of the legal inviolability of enemy cargoes on 
board neutral merchantmen is the extension of the list of contraband. 
This device is particularly dangerous, because the arguments upon 
which it rests are plausible and, to a considerable extent, well founded. 
It cannot be denied that scientific advance has resulted and is con- 
tinuously resulting in the application of new articles to the manufac- 
ture of equipment and supplies for war. The temptation to emphasize 
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the possible warlike use of a commodity of commerce has been irre- 
sistible. But of more far-reaching effect has become the practical 
revival of the medieval doctrine of the relations between the indi- 
vidual citizens and the governments of opposing belligerent countries. 
This has been brought about by the same development of scientific 
methods in the field of organization for, and administration of, the 
totality of the state’s resources in time of war, a development which 
has enabled belligerent governments to destroy the effectiveness of 
the double classification of contraband. That these phenomena are 
not mushroom growths of the latest war is readily seen upon reference 
to the practice of the last thirty years. The present war demonstrates 
the growing importance of this phase of the problem, since the prog- 
ress of the struggle has been marked by new additions to the con- 
traband list and new regulations to render the proof of the innocence 
of a particular cargo more difficult. 

Of chief importance in the category of articles transferred from the 
list of conditional to that of absolute contraband are foodstuffs. The 
futility of exempting enemy property from capture and, immediately 
or at convenience, making the chief necessities of life absolute contra- 
band is obvious. The present war has shown in a striking way the 
inter-relationship of the questions of contraband and of immunity 


of private property at sea. In view of the attitudes of the Powers 
toward the former question at the Second Hague Conference, an 
agreement to abolish contraband by a third Conference may be re- 


garded as among the possibilities. : 

The transfer, in the Russo-Japanese War, of numerous articles 
previously rated as conditional contraband to the list of absolute 
contraband should have been a warning to the delegates at the Lon- 
don Naval Conference that the compromise there formulated, which 
admitted the application of the doctrine of continuous voyage to 
absolute but forbade it with regard to conditional contraband, would 
be ineffective. In the present war, however, the continuous voyage 
principle has been applied to both categories of contraband, since 
from its beginning the attitude adopted by the Allies toward national 
organization for war has been such as virtually to destroy the dis- 
tinction between them. 
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Sustained by the authority of British Prize Court decisions, the 
opinions upon this point handed down by the United States Supreme 
Court at the time of the Civil War have an excellent prospect of 
becoming universally accepted in practice, provided, of course, that 
contraband is retained. The logic of the situation cannot be evaded, 
and neutral protests have exhibited a realization of that fact. 

The right of visit and search has been transformed in practice. 


There appears to be general agreement that the modern steamship 


cannot be thoroughly searched at sea. The protests of neutrals 
directed at detention upon suspicion are therefore likely to be with- 
out adequate basis if the suspicion has arisen after visit has been 
made. While the right of capture persists, belligerents must be 
expected to make it effective if possible, and neutrals should antici- 
pate an expansion of embarrassing restrictions to correspond with 
their enlarged facilities for evading capture or detection of guilt. 
They may demand, however, that the administration of admitted 
powers be accomplished bona fide and with the least possible delay. 
A probable line of advance lies toward an administrative arrange- 
ment by which the character and destination of cargoes may be vouched 
for officially. The analogy of such a practice with the acceptance of 
the certification of a public convoying vessel should assure its success 
as a principle and in practice. 

The creation of new presumptions of the destination of condi- 
tional contraband to the armed forces of the enemy was fore- 
shadowed in the Declaration of London. Even more onerous than 
the provisions of that instrument for transferring the burden of proof 
to the owner of the goods have been the regulations to that end pro- 
claimed during the present war. Articles of conditional contraband 
have thus found obstacles hitherto unknown to their entrance into 
enemy territory. 

Blockade, applied in accordance with the rules which have re- 
ceived universal acceptance, destroys all unlicensed communication 
with enemy ports within the scope of its operation, and has always 
constituted a recognized limitation upon neutral freedom of action. 
The war zone which was declared by Germany in February, 1915, 
has been called a submarine blockade, with destruction as the penalty 
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for attempted breach, but it has lacked the first essential of a block- 
ade, — effectiveness. The absence of that essential element was inevi- 
table in circumstances where capture was impossible and the carrying 
out of visit and search impracticable. The so-called submarine block- 
ade, like the war zones maintained by the use of mines, depends for 
effectiveness not upon capacity lawfully to prevent access to and 
exit from ports in a blockaded area, but upon the incitement of the 
fear of summary destruction in the owners and captains of merchant 
vessels. They are both “paper blockades,’ resort to which by bel- 
ligerents is additional evidence of the importance attached to the 
ability to control the enemy’s commerce. 

The British or Allies’ system, developed with the same motive 
of control, has likewise reached its climax in the application of block- 
ade. The effectiveness of this blockade, within the principal area of 
its operation, is unquestioned. It has been lawfully carried out and 
has even been attended with a degree of moderation of the accepted 
rules of blockade, since the penalty of confiscation has not been im- 
posed for attempted breach of blockade, and enemy property not 
contraband captured under a neutral flag has suffered no harder fate 
than requisition. 

But this unwonted moderation of a lawful blockade has been the 
sop offered to and so far accepted by ueutrals for acquiescence in the 
supplementary “control”? which the Allied navies have exercised over 
the commerce of neutral countries adjacent to or near enemy countries. 
By a supervision as rigid as that consequent upon the blockade of 
German ports, trading with the stipulated ports in goods destined 
for the enemy has been prevented. Where it has been attempted 
and discovered the same consequences have followed as though the 
neutral port of destination were blockaded, except for the substitu- 
tion of requisition for confiscation already noted. Goods which have 
succeeded in running the gauntlet of presumptions of hostile desti- 
nation and have thereby proved their final destination to be neutral 
have been permitted to pass. 

This situation brings into opposition the right of a belligerent to 
blockade an enemy’s ports and the right of a neutral to transport 
non-contraband goods having an ultimate hostile destination to ports 
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not blockaded. Since all commerce with the specified neutral ports 
is not interdicted, the Allies’ system is to be regarded simply as a 
comprehensive and thoroughly executed plan of capture carried out 
close to the ports of neutral countries situated near hostile territory. 
It leaves open the way for cargoes destined to be consumed by neu- 
trals, and it affords compensation, payable at the end of the war, to 
the owners of innocent enemy or neutral property requisitioned from 
neutral ships. 

If this, the crowning feature of the practice of the Allies, is con- 
sidered apart from its relation to the blockade of German ports, it 
must be admitted that the second rule of the Declaration of Paris 
“has followed the Declaration of London into the sphere of ancient 
history and the neutral flag no longer covers enemy property.” 4 
Though that rule must be read subject to the condition that a belli- 
gerent may requisition according to his needs, in the present situation 
there is exhibited the intention of stopping all trade with the enemy. 
The general recognition of the Declaration of Paris makes the exe- 
cution of that intention illegal. 

If, however, the control exercised over the trade of certain neu- 
tral ports be regarded as supplementing the blockade, the same 
difficulty is experienced in meeting the logic of geography that is met 
with in discussing the application of the continuous voyage principle 
to contraband. In both cases the rule of intended destination has 
been substituted for that of avowed destination, and the substitu- 
tion, either in view of the changed conditions of transportation or of 
the inherent logic of the development has a considerable justification 
in fact and law. | 

It may be submitted that the points of attack for neutrals who 
wish to render effectual the rights of their merchants and shippers, 
are the laws of contraband and blockade. So long as the former per- 
mit a belligerent to cut off an indefinite volume of trade with the 
ports of his enemy and the latter permit the interdiction of all such 
trade, the rule of continuous voyage must be admitted to be the 
natural corollary of both. It is absurd and impossible to maintain 


‘ T. Baty, “Naval Warfare: Law and License,” this Journat, January, 1916 
(Vol. 10), p. 52. 
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the justice of the principles of contraband and blockade without 
recognizing that the principle of continuous voyage is also just. 
The Declaration of Paris has been disregarded, but the continuous 
voyage doctrine has been only the means used to prevent older belli- 
gerent rights from being reduced to absurdities and to maintain the 
advantages which maritime supremacy has hitherto been held to entail. 

Briefly to summarize the preceding conclusions: The letter of the 
laws of limitation upon capture has been followed, but the laws 
have not been effective in practice. Contraband, blockade, con- ° 
tinuous voyage, presumptions of hostile destination, visit and search, 
destruction, all of them admittedly established rights, have been 
extended arbitrarily so that it is impossible to contend that the 
Declaration of Paris has been observed. The degree of observance 
that it has been accorded has varied with the differing necessities 
of opposing belligerents. Continuously the sense of the importance 
of destroying the enemy’s commerce has increased, and alongside this 
development there has been revived the concept of control over all 
commerce which may result in assistance to the enemy, a concept 
which has lacked an adequate field of application since the great 
wars of the French Revolution and the Empire. In the present war 
the sanctions of destruction, and of capture with resultant seques- 
tration or requisition, have formed the cardinal elements of the 
“systems”’ for control of trade placed in operation by the Central 
and the Allied Powers respectively. Both of these systems by virtue 
of their common objective contemplate and, so far as they are éffect- 
ive, accomplish, the overthrow of rules of international law which 
have been developed after centuries of effort by combining the several 
means of trade restriction to which a belligerent may have recourse. 
It is not within the province of this article to discuss the changes 
which will be necessary in order that the laws which provide for the 
inviolability of the neutral flag may become effectual. That changes 
are necessary and that the movement for the immunity of all private 
property from capture at sea cannot be expected to raise the super- 
structure of legal limitation until the foundations shall have been 
strengthened are the inevitable conclusions to be drawn from the last 
half-century of practice. 
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Our conclusions upon the tendencies observable in the modern 
practice of the law of capture may be supplemented by attempting 
to estimate the present importance of the question of immunity, 
both as a general issue, debated by the theorists of all countries, 
and as a political problem, presenting different phases according as 
the circumstances of states vary. 

The partisans of immunity — regarded as a general principle — 
have most frequently taken as the starting-point of their arguments 
the proposition that war is to be regarded as giving rise to a legal 
relationship of states which concerns individuals only indirectly; 
that the existence of this relationship is already recognized in land 
warfare, and that logic demands the recognition that what is right 
and just in one, must be applied in all other fields of warfare if 
conduct is to conform to the standard demanded by modern civiliza- 
tion. This thesis has always been disputed by the majority of 
English writers and is losing ground on the Continent in conse- 
quence of the increasing tendency to admit that an actual conflict 
of interests exists between a belligerent state and individual citizens 
of an opposing state. In the words of Dupuis: ‘What brings about 
the submission of the conquered is not the military disaster, it is 
the consequences of that disaster: the restrictions which the con- 
queror is in a position to impose upon the activities of the country, 
thenceforth unable to protect the freedom of its exchanges, of its 
transactions, of its life.’”’5 The Rousseauan theory, upon the basis of 
which immunity from the evils of war has been demanded and jus- 
tified for non-participants in military operations, has assuredly never 
gained public recognition as a legal principle and it appears to be 
losing rather than gaining the support of theorists.® 


5 Le Droit de la Guerre Maritime, Paris, 1911, p. 61. 
6 Dupuis maintains the theory that capture rests upon a legal principle, as 
being the sanction of the interdiction of the use of the seas, ‘‘seule fagon de rem- 
placer sur la mer ov la possession et la souveraineté sont impossibles, ce qui est, 
dans la guerre continentale, l’occupation du territoire.” (See Le Droit de la Guerre 
Maritime, p. 64 and note 1.) 

Peillon contradicts this sentiment: ‘“‘On ne parle plus du droit d’interdire 
la mer & ses ennemis. . . . Car la guerre, aujourd’hui, est un moyen de se faire 


rendre justice.” La Propriété Privée Ennemie, Paris, 1910, p. 55. 
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It is possible, however, to grant the soundness of the theory and 
still to demonstrate the futility of any attempts to apply it in prin- 
ciple to operations against commerce. Are the great mercantile 
corporations of the belligerent states, both those which purchase 
and produce and those which transport, to be looked upon as merely 
passive participants in a war in which their country is engaged? In 
importing the necessities of life, to which commerce in time of war 
reduces itself, are they not as active participants as are those who 
work the guns? Do they not furnish the means of subsistence? 
Would not the efforts of actual fighting men be impossible if they 
could not be fed and clothed? And will not a country’s fighting 
capacity be increased in proportion as it can use its men for actual 
military operations, leaving to transporters and importers the provid- 
ing of the necessary supplies? How is it possible to regard the busi- 
ness of maritime commerce as aught else than the indirect but 
nevertheless active participation in war of the citizens of the bellig- 
erent states? Kleen would support his argument to the contrary by 
pointing out that the real nature of capture is piratical. “The 
object,’ he says, ‘““does not become more warlike because it increases 
—as does everything possessed by the nation — the national capital 
and consequently the capacity of the state to support the burdens 
of the war.”’? But it would be quite illogical and impossible to urge 
that private goods should not be interfered with simply because they 
do not come within the traditional and obvious category of contra- 
band. Granted that goods are enemy property being carried in the 
ships of the enemy; that no neutral nation can be injured by their 
capture (if such a situation can be imagined under present condi- 
tions); the opposing naval forces are concerned only with preventing 
necessaries from reaching their destination. Upon them the indi- 
vidual of the enemy nation has no legal or moral claim, so long as 
he can be regarded as assisting their opponents.*® 

Nor has that enemy individual any prerogative, as Vidari seems 
to have supposed, which would permit him to determine the amount 
of his property and effort, his activité propre, that he may expend for 


7 Op. cit., Il, p. 690. 
§ Bluntschli, Droit International Codifié, Paris, 1874, p. 35. 
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he common good. War demands the entire effort of a state and 
increases proportionately the liabilities of each citizen to maintain 
the public interest. Conversely, it relieves the enemy state of the 
necessity of observing the rules of peaceful relationship, since it is 
impossible to estimate to what extent the other state may demand 
the assistance of its citizens. Applying the principle of the “police 
power,” which is simply the power of government carried to its ulti- 
mate conclusion for the preservation of the life or safety of citizens, 
the state may authorize the destruction of property without recom- 
pense. War creates a greater justification for the exercise of this 
right than does any imaginable situation of a time of peace. “On 
principle,’’ Westlake writes, “‘we must say that the capture at sea 
of enemy property as such is a military measure, an operation of 
war, and that its defense is therefore independent of the medieval 
doctrine of the solidarity of sovereigns and states with their sub- 
. . Its justification must lie in its effect on the fortunes of a 


jects. 
® Wherefore the attempt to overthrow capture as a right must 


war.”’! 
rest on the comparative ineffectiveness of that means of warfare 
rather than upon any supposedly legal relationship which should 
render private individuals immune from direct injury. So that if it 
be granted that military measures must conform to legal principles 
and that war is a relation simply between states, the above brief 
analysis of the relation of the state to the individuals within it 
appears to demonstrate the futility of attempting to apply the 
doctrine of Rousseau to the problem of rendering war more humane. 

Fortunately that problem does not depend for its solution upon 
theories of the juridical nature of war. Whether war is bellum omnium 
contra omnes or not, it is by nature cruel and inhumane and for that 
reason entails naturally an effort to lessen its stringencies, an effort 
which may be expected to gain strength in proportion as it is recog- 
nized to be consistent with the interests of belligerents and of 


neutrals. 
The moral or humanitarian argument for immunity may be pressed 


® Del Rispetto della Proprieta Privata fra gli Stati in Guerra, 1865, quoted by 
Charles de Boeck in De la Propriété Privée Ennemie sous Pavillon Ennemi Paris, 
1882, pp. 452-455. 10 International Law, Cambridge, 1907, II, p. 130. 
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too far. Capture is only relatively, not absolutely, inhumane. The 
increased practice of destruction has, indeed, altered the aspect of 
capture and encouraged attempts of prospective prizes at escape, 
attempts which usually have ended in disaster to the merchant ships. 
Where the presumption is that the capture will be lawfully executed, 
there is small likelihood that the intended prize will try to escape, 
since the penalties for such an attempt are so severe. 

The moral gain derived from the right of capture is to be balanced 
against the injury which it causes to private undertakings. The 
interest of neutral as well as hostile merchants and ship owners in 
urging the prevention or termination of wars has continuously in- 
creased as commerce has expanded and as maritime operations have 
been to a greater extent directed toward the annihilation of all enemy 
trade. And the prospect of the privations that are certain to result 
for all classes and, in a great war, in all countries, forms the basis of 
a restraining influence that should not be overlooked. It appears 
difficult to argue that capture is a useless weapon, in the face of the 
vehement protests, heard in the present war, against the stoppage of 
supplies. It is irrelevant to argue that to support capture on moral 
grounds is to demand that war be made as frightful as possible, since 
one may maintain the utility of a practice while refusing to counte- 
nance inhumane procedure in its operation. 

The factor controlling the attitude of states will continue to be the 
effectiveness of capture, as a military method supplementing other 
means of naval warfare. The determination of this question is diffi- 
cult because of the multitude and variety of its phases. The value 
of ships and cargoes condemned must be considered, together with 
the injury caused by imposing an enforced idleness upon great num- 
bers of merchant ships, and by preventing an enemy from bringing 
his prizes into port, thereby Jeaving to him the unprofitable alterna- 
tives of release or destruction. By causing a dearth of vessels suitable 
for transports the right of capture may operate to safeguard the 
captor against invasion. It may prove a means of defense by ridding 
the seas of ships intended to be used as auxiliary cruisers, by fore- 
stalling the transfer of sailors to warships, and by preventing the 
training of further reserves. The several historical instances of the 
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failure of a belligerent to attain final victory after destroying the com- 
merce of an adversary frequently have been cited as proof that 
capture is not a decisive instrument of warfare. That argument fails 
to take account of the importance of capture to the victor. Capture, 
like other means of belligerent action, must be judged as one part of 
a composite scheme, to be retained or discarded according as it is a 
necessary or unnecessary feature of the combination. The importance 
of capture cannot be determined in a general formula, since it depends 
for each particular war upon the degree to which maritime operations 
are important. 

Our study of the supplementary limitations which belligerents 
have placed upon commerce in time of war is sufficient proof that 
vapture has lost a portion of its effectiveness in consequence of the 
development of means of communication and the increased rights of 
neutrals. Without the application of these supplementary measures 
capture would be useless as a means of shutting off the supplies of 
continental states, but would retain its usefulness in driving hostile 
shipping from the seas, thereby increasing the cost of carriage and 
decreasing the facilities of the enemy for invasion by sea. Directed 
against an island Power, capture without blockade is apt to be quite 
as effective as is capture combined with the blockade of a continental 
Power, since in the former situation there is lacking the possibility 
of importation across land frontiers. 

The military aspect of capture determines its political importance 
and the several factors of that aspect present different problems to 
states in different circumstances. These factors will be discussed 
separately as they affect the interests of different states, in order 
that the comparative significance of the problems which arise may be 
readily understood. 

It may be prefaced that to neutral states the abolition of capture, 
ceteris paribus, is a matter of indifference. It is unlikely that, as 
Hautefeuille held in 1868," they would be injured thereby, since the 
need of transports and auxiliaries of other sorts would leave the 
demand for ships as carriers of commerce as strong or stronger than 
in time of peace. On the other hand, the obstacles that have been 

11 Questions de Droit Maritime International, Paris, 1868, pp. 102-104. 
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observed as rendering of no effect the rights of neutrals in war at 
sea would still exist. The change would consist simply in the assimi- 
lation of private enemy ships and cargoes to the present status of 
neutral property on the high seas. 

The considerations that have moved states in determining their 
attitudes toward capture are in the main the following: 

(1) Naval strength; 

(2) The extent of foreign trade carried under the national flag; 


(3) The sources of the national food supply; 
(4) The relation of capture to other agencies for control of trade; 


(5) The interests of neutrals. 


(1) The arguments by which increases in naval expenditure have 
been obtained have always effectively included that of the need of a 
navy sufficient to guarantee the continuance of foreign trade in time 
of war. Conversely, the confidence inspired by a formidable fleet has 
at times either rendered states indifferent to immunity or led them to 
oppose new steps in that direction. 

Great Britain today is the one Power in which such a feeling of 
confidence appears justified. To her the navy is the assurance of her 
continued existence. Her policy demands the capacity to dominate 
the seas against any probable combination of Powers. The realiza- 
tion of that result in war will bring as its natural corollary the power 
to control the enemy’s trade, while the securing of supremacy at sea 
by an adversary would mean the loss of the war. To Great Britain, 
therefore, the question of immunity appears chiefly a question’ sub- 
sidiary to the question of reduction of armaments. She will consider 
a decrease of her war equipment provided tliat other nations, to which 
other means of warfare such as armies of invasion are more important 
will consent to moderate their military and naval programs. 

The confidence of Great Britain in her naval supremacy must 
depend to some extent upon her consideration of probable allies and 
opponents. The history of her alliances of the last sixteen years 
shows that she now regards an “isolated” position as untenable. 
This consideration is of much greater importance to the maritime 
Powers which may contemplate Great Britain as an opponent, so 
that any discussion of the individual attitudes of states must be 
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submitted with the recognition that they are likely to be modified 
by the circumstances of an actual state of war. On the other hand, 
the alignment of friends and enemies in the present war is not to 
be regarded as a proper basis for general conclusions as to the advan- 
tages and disadvantages of capture for the separate states involved. 

(2) If Great Britain is the only Power which may count upon 
ultimate supremacy at sea in any probable war, other countries may 
regard capture, used as an offensive weapon for the destruction of 
British commerce, as of sufficient effectiveness to compel a con- 
siderable rise in British freight and insurance rates, and an apprecia- 
ble transfer of British cargoes to the neutral flag. Germany, France, 
the United States and Japan each possess the requisite naval strength 
to interrupt British commerce and cause appreciable loss before the 
seas could be cleared of their cruisers. The United States, with a 
small body of shipping to protect, might be able to maintain sufficient 
strength at sea to be a continuous menace to British commerce. 

As navies and mercantile marines now stand, the balance of 
advantage would remain with Great Britain. In the present war it 
seems that her commerce has had more to fear from the lack of ships 
requisitioned for military uses than from losses by capture and 
destruction. The fate which overtook the few German cruisers found 
at sea by the British navy has evidently been regarded by the Ger- 
mans as too high a price to pay for the advantages of the destruction 
which similar expeditions of theirs might cause to British shipping. 
Excepting those of the United States, Great Britain is undoubtedly 
in a position to bottle up the ports of her possible opponents as she 
has done in the present war, thereby rendering their fleets ineffective 
through forced inactivity or through destruction, and it is not incon- 
ceivable that in the end she could bring the same pressure to bear 
upon the United States. At the same time she can diffuse the iso- 
lated losses likely to result from new methods of attack directed 
against her widespread foreign trade and prevent the undue rise of 
insurance rates, as she has done in the present war, by a system of 
state insurance of ships and cargoes similar to that now in operation 
in Great Britain.” The war appears to demonstrate that so long as 


12 The Times, London, August 4, 1914, p. 2. 
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Great Britain retains her maritime supremacy, she need not fear the 
transfer of her cargoes to the neutral flag. And since Parliament has 
made it a criminal offence to treat contracts of insurance upon the 
ships and cargoes of alien enemies as ‘debts of honor,” British insur- 
ance companies will undergo losses due to the exercise of the right of 
capture upon the property of the enemy by British warships only when 
they have reinsured neutral companies, which have taken risks on 
captured property.” 

On the other hand, the advantages which Great Britain’s op- 
ponents might have drawn from the legal immunity of enemy goods 
under neutral flags have not been realized, but have been rendered 
illusory by methods which have been sufficiently discussed on pre- 
vious pages. Thus, whereas the right of and limitations upon cap- 
ture have been of no military value to the Central Powers, to Great 
Britain the right of capture has been the nucleus about which she 
has developed her system for the control of enemy trade, while 
evading the limitations upon that right. 

(3) Alone among the great Powers, Great Britain depends for a 
sufficient food supply upon her ability to import by sea. To her, 
therefore, the right of capture presents, in this respect, a peculiar 
danger, a fact which she has used with good reason as an argument 
in justification of her claim that maritime supremacy should be hers 
of right. Because, however, of the protection afforded by her navy, 
the effects of the right of capture upon prices of food in Great Britain 
have not been important enough in the present war to affect the 
strategic situation. By keeping the seas open, the Allies have been 
able to import foodstuffs at will, so that the continued high prices 
in France and the United Kingdom are to be credited principally to 
other factors than the liability of French and British vessels to cap- 
ture.“ At the same time, so strict has been the Allies’ blockade of 

8 See, for contrary views upon the question of the illegality of payments by 
British insurance companies to alien enemies, a leading article in the Manchester 
Guardian, July 4, 1913, which deals with a statement of Sir Edward Beauchamp, 
Chairman of Lloyd’s, to the effect that ‘all such contracts will be faithfully carried 
out during war as in time of peace,” and an article by N. Bentwich, “ Trading 
with the Enemy,” this JourRNAL, Vol. 9 (1915), pp. 352-372. 

4 Ed., “Trade in War Time,” The Political Quarterly, No. 7, March, 1916, 
pp. 99-121. 
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German and Austro-Hungarian ports, and their supervision of trade 
to adjacent neutral ports, that Germany was compelled early in 1915 
to place under government control the distribution of the supply of 


grain and flour. 

It is fair to assume the possibility of conditions in which, being 
confronted by a combination of maritime Powers of greater strength, 
Great Britain would find the harassing of her commerce in food 
supplies much more inconvenient, in fact extremely dangerous. War 
with a country possessed of a large fleet and ordinarily the source of 
a large part of British supplies of grain and meat would present such 
a situation. It is obvious, however, that only by a blockade of her 
ports could Great Britain be starved into submission. So that while 
the possible shortage of foodstuffs is for Great Britain the most 
serious element in the question of capture, it is more to be feared as 
an influence tending to excite panic than as one likely to become an 
actuality of sufficient importance to compel discontinuing military 
operations. 

(4) The relation of the question of capture to contraband, block- 
ade, and continuous voyage was dwelt upon at the Second Hague 
Conference. The recognition of the results of practice during the 
previous fifty years prevented the delegates of certain Powers, to 
which immunity was desirable in principle, from voting in favor of a 
proposal which they knew would be ineffective in practice. Boeck 
had foreseen the difficulty when he wrote: “It is useless to establish 
the principle of the inviolability of private enemy property at sea in 
positive international law, if the limitations which contraband of war 
and blockade impose upon that principle must be aggravated beyond 
measure by the doctrine of continuous voyage.” 

The extended application of the concept of blockade, with its 
modern corollary, continuous voyage, present special advantages to 
Great Britain as being the means whereby she can use her superior 
naval power to offset the advantages of overland importation which 
continental states enjoy. To Great Britain the right of capture 
would be reduced, if the application of the principles of blockade and 
continuous voyage were rendered impossible, to the smaller value which 

4 Charles de Boeck, op. cit., p. 695. 
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it has for France or Germany or the United States. On the other hand, 
the abolition of contraband is favored in England, since that would 
assure to Great Britain supplies of food and munitions. 

To continental states the abolishing of capture is a desideratum 
in itself (since the presumption must be that the British navy will 
always be able to do a proportionately greater amount of injury 
through capture than will its opponents), but one more to be favored 
if blockade is simultaneously outlawed. To render shipping invio- 
lable on the high seas would be to perform a service of small value 
to Germany or France so long as a hostile blockade could be placed 
in operation, not only before their own ports, but virtually also be- 
fore the ports of neighboring neutral countries. 

The reluctance of continental Powers to consent to the abolition 
of contraband is likely to diminish in view of the tendency to regard 
the destruction of prizes as the normal alternative to be adopted by 
a belligerent whose opponent has gained practical command of the 
sea. Under a regime of destruction the non-contraband character of 
neutral goods carried under the British flag is a matter of indiffer- 
ence to the captains of hostile commerce destroyers. Should any 
considerable bulk of British commerce come to be carried in foreign 
vessels, the possibility of profitable destruction would proportionately 
decrease, and with this the interest of continental states in a contra- 
band list that should contain foodstuffs and raw materials would 
again increase. 

The contraposition of the major interest of Great Britain in the 
abolition of contraband and that of the continental Powers in the 
abolition of blockade appears to present the opportunity for a com- 
promise which would render it possible to abolish capture with the 
reasonable expectation that such action would have practical effect. 
The outlook is the more encouraging in that the Second Hague 
Conference did not discuss the ways and means of meeting the diffi- 
culty which the continuance of contraband and blockade would place 
in the way of any attempts to render the abolition of capture effective. 

(5) The history of the steps by which inviolability has been se- 
cured for certain classes of private property in war at sea has always 
illustrated the conflict between belligerent and neutral interests. At 
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no time since the Declaration of Paris, by which the neutral flag was 
permitted to cover any non-contraband cargo, have neutrals been 
able to render secure the validity of this safeguard. The sincerity 
with which they have upheld the law when neutrals has been belied 
by their actions when themselves at war. Even when, as neutrals, 
they have protested successfully against encroachments, they have 
not hesitated when themselves belligerents to extend the practice of 
the same or similar limitations upon neutrals. 

The British argument at The Hague in 1907 presented the aboli- 
tion of contraband as a measure that should be taken in the interest 
of neutrals. During the present war Great Britain has exhibited a 
willingness to preémpt rather than confiscate conditional contraband; 
similarly she has requisitioned enemy goods and released neutral 
goods captured while destined to blockaded ports. If it must be 
admitted that the belligerent who extends the contraband list and 
enforces the principle of continuous voyages is acting within his 
rights as interpreted under the necessities of modern warfare, these 
moderations of penalty are demanded in the interest of neutrals and 
are to be regarded as the logical corollaries of the expansion of the 
belligerent field of action, and it should be within the province of 
neutrals to assure their permanence. 

The publicists of all countries urge consideration for neutrals, 
dwelling upon the economic interdependence of states and pointing 
out that the danger of making enemies of neutral Powers increases 
directly with the amount of interference with their trade. Great 
Britain has found it expedient to compensate neutral owners for the 
destruction of their innocent cargo with enemy mercha»* vessels, a 
standard of procedure which no other country has yet adopted. in 
the light of practice, however, the conclusion is iuevitable that 
belligerents unfailingly have subordinated neutral rig'its to their own 
interests. The situation of the Declaration of [Paris today demon- 
strates that in previous wars, as well as in that now being waged, 
neutrals have been inclined too readily to acquiesce in the progressive 
degradation of their lawful rights. 

The investigation of practice and the evaluation of recent tend- 
encies toward or away from immunity for private property from 
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‘apture at sea lead to the same conclusion. The record of practice 
has exhibited during the last half-century the tendency to treat 
enemy commerce as a unit; the abolition of privateering, which 
removed the grossest form of private booty-getting, has indeed been 
followed in several states by the abolition of prize money, but also, 
among the maritime Powers, by the extension of the traditional 
belligerent rights; the devising of supplementary means for rendering 
the older rights effective; and the consolidation of old and new limi- 


tations upon commerce into what have been termed “systems”’ for 


the control of all trade which may contain possibilities of assistance 
to the enemy. “Control” rather than “destruction” is the object of 
such a system in its complete development, making possible the sepa- 
ration of enemy from neutral commerce, the requisition of enemy and 
the release of innocent neutral property. The willingness to apply a 
policy of indiscriminate destruction must be regarded as having been 
evoked by the necessity that knows no law. Such a policy, however, 
displays the realization of the importance of attacking enemy com- 
merce in its entirety, of disregarding the value of individual prizes, 
and of hesitating at no measure calculated to assist toward strangling 
the enemy by economic pressure. 

Partisans of immunity continue to discuss the question as con- 
cerned only with capture. The weight of their argument is now being 
directed, however, toward demonstrating the impracticability of the 
right of capture, rather than its inconsistency with theoretical justice. 
This continued attack upon capture per se is justified, perhaps, as an 
attempt to obtain half the loaf where the whole loaf is beyond the 
possibilities of the moment. It fails to convince because it takes as 
its starting point the Declaration of Paris — which has been effectu- 
ally abrogated in practice — and because it fails to appreciate suffi- 
ciently the attitude which nations possessed of considerable maritime 
power have come to adopt toward enemy commerce. 

Governments, if their own relation to the development of this 
attitude has been sometimes unconscious, realize that the attitude 
exists and interpret the question of capture with that fact in view. 
It is true that to all states capture presents its own aspects of bene- 
fit and injury. It has seemed to the writer that Great Britain would 
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be justified, on considerations of selfish interest, in desiring the prac- 
tice contemplated by the Declaration of Paris; and that, conversely, 
states to which war with Great Britain is not an impossible consid- 
eration are consulting their own interests in favoring the abolition 
of capture. The most efficient navy must in the nature of things 
accomplish the greatest injury to enemy commerce. Capture, if the 
Declaration of Paris were observed, would become a less decisive 
factor, but one that would be most effective, in the hands of the 
navy which could most nearly interdict the use of the sea to its 
enemy’s fleets of war. 

The situation that exists demands, however, that governments 
so shape their policies as to ensure that whatever advance in prin- 
ciple is accomplished shall be made effective. Accordingly we find 
that the proposition of immunity has received within the last decade 
a wider interpretation in parliamentary discussion and international 
conferences. Henceforth it can hardly be considered except in rela- 
tion to the various elements — blockade, contraband, continuous 
voyage, visit and search, war zones — that are capable of being incor- 
porated with the basic element, capture, into “systems” for the 
“control of enemy trade,” systems designed with the object of dis- 
organizing utterly the economic life of an enemy state. 

Reviewing the history of capture, estimating the value of existing 
legal limitations upon it, regarding the nature of foreign trade, rec- 
ognizing the varying interests of states, estimating the effectiveness 
of maritime operations against commerce in the present war, one is 
inclined to ask whether the Declaration of Paris did not grant a 
degree of immunity greater than the spirit and conditions of the 
period justified. Assuredly certain of the means which have been 
taken to evade its rules have been defensible in reason to an extent 
that has baffled the efforts directed toward maintaining them in effect- 
iveness. It is this consideration that deprives the situation of a 
discouraging aspect from the standpoint of international law. That 
one result of the tendency toward an adaptation of the rules of war- 
fare to changed conditions has been that the trend today appears to 
be away from the realization of immunity for private property from 
capture at sea is a consideration of minor importance if at the same 
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time a just equation of relative advantage has been preserved between 
belligerents. Assuming that neutral interests also must receive con- 
sideration, and granting that they have not been adequately protected, 
it is inevitable that, while resort to war continues, accepted rules will 
have to be revised in the light of circumstances unforeseen at the 
time of their formulation. The principle of immunity is far from 
being realized in practice today, not because belligerents choose to 
disregard the rules of international law, but because under present 
conditions the destruction of an enemy’s trade in its entirety appears 
to constitute an object of warfare of the first importance. So long 
as that attitude persists, there will be necessary a work of recon- 
struction which will select and legalize those extensions of practice 
which are consistent with the progress of international law and will 
reject other extensions the operation of which is contrary to progress. 


Scotr QUIGLEY. 


THE HELLENIC CRISIS FROM THE POINT OF VIEW OF 
CONSTITUTIONAL AND INTERNATIONAL LAW 


Part 


It is not the broad-chested and broad-backed men that are the safest, but 
those who think well prevail everywhere. Thus the broad-ribbed ox is driven 
in the path-way by a little whip. — Sophocles, Ajax. 1248-52. * 


THE Hellenic crisis which, from the ‘beginning of the European 
War up to the present time (December 15, 1916), baffled all political 
calculations and brought Greece to the very verge of destruction, is 
principally due to the fundamental difference in the conception of the 
Constitution by the King of the Hellenes, on one side, and the Hel- 
lenic nation, at large, on the other. This divergence of views between 
sovereign and people, in general, not only resulted in an internal 
upheaval and external pressure culminating in a forcible intervention, 
but also left a stigma on the country on account of the violation of 
solemn treaty obligations. 

But the ruler of Greece and his ministers, who execute the orders 
of their King, not only repudiate the charge of the alleged violation 
of the provisions of the Constitution and the obligations of a treaty, 
but claim that although, as a matter of fact, they observed a ‘‘benevo- 
lent neutrality” towards the Quadruple Entente, as promised, and 
strict neutrality towards the Teutonic Powers and their satellites, 
as the rules of international law prescribe, the territory of their 
country was occupied or invaded by both sets of belligerents, fol- 
lowed by various acts of spoliation. The former, namely, the Allies, 
pretend that their initial occupation of Greek territory was done at 
the invitation of the Greek Government of the time, and that the 
subsequent occupation and the other coercive measures were due to 
the unneutral conduct of the Greek King, acting through his nominees, 

®* An allusion to the physique of King Constantine and the wisdom of Mr. 
Venizelos. 
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the Ministers. The latter, namely the Central Powers and their 
allies, allege that, being entitled to an equal treatment by Greece as 
a neutral state, the invasion and occupation of Greek territory is 
justified. In other words, the Teutonic group contend that as Greece 
willingly or unwillingly allowed the use of her territory to their enemies 
as a base of military operations against them, they also have the same 
right to utilize such territory for the same purpose. 

The questions which will, therefore, be here examined are: 

First: Whether Constantine, the King of the Hellenes, violated 
the Constitution of the country, setting thereby at naught the liberties 
of the people, and imposed his personal policy, both in the internal 
and external affairs of Greece. 

Second: Whether the King and the Government installed by him 
after the fall of the Cabinet presided over by .Mr. Venizelos, by refus- 
ing to afford military assistance to Serbia when the territory of the 
latter country was invaded by the Bulgarian army, violated the 
obligations arising out of the treaty of alliance between Greece and 
Serbia. 

Third: Whether the occupation and use of Greek territory by the 
Allies for military purposes and the forcible measures taken by them 
against Greece, and the invasion of such territory by the Central 
Powers and their supporters, and the consequences resulting from it, 
are justifiable either by reason of a treaty obligation or unneutral 
conduct on the part of King Constantine’s Government. 

The first question is connected with constitutional law, the second 
and third concern international law. They will therefore be examined 
in their order. 

But in order to comprehend the questions at issue, it is necessary 
to review shortly the historical development of the Constitution of 
Greece and the events which gave rise to the Hellenic crisis, resulting 
in the formation of the Provisional Government now established in the 
‘apital of Macedonia, namely, in Salonica. 

Any one conversant with the history and social life of modern 
Greece cannot but be struck with a national characteristic of the 
Hellenic people, that is, their intense love of political and personal 
liberty, and, as a consequence, their resentment toward anything 
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tending to the curtailment of that liberty in any shape whatever. In 
fact, the Greek War of Independence (1821-1828) aimed not only at 
the shaking off of the Turkish yoke, which was weighing heavily upon 
them, but also at the creation of a state in which the nation could 
enjoy every possible freedom, be it political or individual. In short, 
the great rebellion of the Hellenic nation against the Ottoman Em- 
pire —a revolution great for the sacrifices which it entailed and the 
deeds accomplished — strove to create a body politic which should 
not only be independent internationally, but also be governed by 
liberal institutions. This is attested by the history of the people, both 
before and during the struggle for their political emancipation from 
the Turk, and is also proved by the events after the establishment of 
the Hellenic state. 

Thus, when the first national assembly of the Greek insurgents 
met shortly after the rising at Epidaurus (or near that town) in 
January, 1822, in order to frame a constitution for the future state, 
it issued a proclamation in which, after declaring that the Hellenic 
nation could not longer remain “under the horrible Ottoman rule” 
and “bear the heavy yoke of tyranny” of which “there was no 
parallel,’ asserted its political independence. The tentative constitu- 
tional charter, which was then framed, known by the name of ‘‘Con- 
stitution of Epidaurus,” guaranteed to the citizens of the new state 
the equal protection of the laws and liberty of conscience; it abol- 
ished slavery, then a Mohammedan institution, practiced in truth 
only by Mohammedans, and adopted liberal resolutions for the safe- 
guarding of personal freedom.! 

This assembly by another declaration, after indorsing the principle 
of the French Revolution which asserted the “natural, immutable 
and sacred rights of humanity,” called the newly created state the 
“Provisional Government of Greece” instead of Republic, contrary, 
it seems, to their wishes and inclinations. The reason for this reserved 
attitude of the Greek revolutionists was due to the aversion to any- 
thing tending to political freedom then prevailing in the Continent 


1 §. Tricoupis, Jstoria tis Hellenikes Epanastascos, Vol. II, p. 106 (ed. 1888); 
see also N. Saripolos, Das Staatsrecht des Kénigreichs Griechenland (Das Offentliche 
Recht der Gegenwart, Vol. VIII, p. 12). 
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of Europe. In fact, the diplomacy of the time was still under the 
spell of the evil genius of Prince Metternich, seconded by the abhor- 
rence of Alexander I of Russia to encourage rebellion of any kind.* 

During the war of the revolution, namely, in May, 1827, the 
national assembly which met at Troezena and elaborated a “final 
constitution” for Hellas, declared by one of its provisions that ‘sover- 
eignty had its foundation in the nation,” that “all power is derived 
from the people,” and that “it only exists for the people.” In a word, 
the members of that assembly who were reflecting the national will, 
were entirely inspired by the principles of the French Revolution in 
regard to the foundation of government, and followed the maxims 
embodied in the liberal Constitution of France of September 3, 1789 * 
and, to use the immortal words of Lincoln, the Greek revolutionists 
had then created a government “of the people, by the people, for the 
people.”’ 

After the famous battle of Navarino (October 20, 1827) — second 
only to that of Lepanto (October 7, 1571) —in which Christianity 
triumphed for the second time in the A{gean waters over Mohamme- 
danism, the creation of an Hellenic state, or its resurrection, became 
a reality. A year after that “untoward event,’’— to use the words 
of the King’s speech at the opening of Parliament, inserted in it by 
the Duke of Wellington, — the representatives of the Greek nation, 
who met again at Poros in December, 1828, in order to deliberate on 
national affairs, fearing that the Governments of the three allied 
courts, namely, France, Great Britain and Russia, might, on account 
of the then existing attitude of Europe toward national movements for 
constitutional government as exhibited in the famous congresses of 
the time, such as those of Troppau, Verona and Leybach (which are 


2 On July 20, 1825, the clergy, the representatives of the nation, and the naval 
and military chiefs in their appeal to England said that they had taken up arms 
in defense of mankind’s natural and imprescriptible rights to freedom of property, 
religion and liberty. It was on account of the desperate condition of the revolution 
at that time that the Greek nation wished to place themselves under the protection 
of Great Britain, and solicited the nomination of an English prince as their sover- 
eign. ‘The Greek nation,” they said, “places the sacred deposit of its liberty, inde- 
pendence, and political existence, under the absolute protection of Great Britain.” 
Napulia, July 20, 1825.— H. H. Parish, the Diplomatic History of the Monarchy 
of Greece, ed. 1838.) 8 Saripolos, ibid., p. 5. 
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wrongly ascribed to the Holy Alliance) prevent Greece from framing 
a constitution on liberal ideas, addressed a petition to the Cabinets 
of the three Powers, in which referring to proposition of the Powers 
to establish an hereditary monarchy in Greece, they reminded their 
protectors that even under the Turkish rule they elected their own 
municipal magistrates; that for eight years (during the revolution) 
the representative principle had predominated amongst them in their 
different organizations, and in a manner associated with their new 
existence, that, therefore, “‘the representatives think it would be both 
unjust and dangerous to deprive them of it.” “But it may be ex- 
pected,”’ they continued, “that by combining this principle with that 
of hereditary succession to the supreme power, the desires of the 
Greeks would be amply fulfilled.””* Be that as it may, by the Protocol 
of the Conference of London of February 3, 1830, signed by the 
representatives of Great Britain, France and Russia, which created 
the Hellenic state, it was declared that “‘Greece shall form an inde- 
pendent state and shall enjoy all the rights — political, administrative, 
and commercial —to comp!ete independence,” and that ‘‘the Greek 
Government shall be monarchical and hereditary.’”’’ This Protocol 
was subsequently ratified by the Convention of May 3, 1832, accord- 
ing to which the same Powers agreed (Art. IV) that “‘Greece, under 
the sovereignty of Prince Otho of Bavaria; and under the guarantee 
of the three courts, shall form a monarchical and independent state.”’ ® 

It should be here candidly stated that, notwithstanding the heroic 
struggle and the untold sacrifices which the seven years’ war of inde- 
pendence entailed, it is doubtful whether the Greek state could then 
have been created without the military and naval assistance of the 
three protecting Powers. It is important to bear in mind this fact 
on account of its connection with the question we are here examining, 
and the events which are now happening in Athens. Another fact 
which should not be overlooked is that in the creation of the Hellenic 
Kingdom in the beginning of the nineteenth century, the sovereigns 
and the statesmen of the time, and particularly the people, were 


¢ Hansard’s Parliamentary Debates, Third Series, Vol. 71, p. 794. 
5 Hertslet, Map of Europe by Treaty, Vol. II, p. 841. 
6 Ibid., pp. 893-895. 
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swayed more by sentiment than by interest. France and England 
were actuated by a reverence for classical Greece, and also by reason 
of humanity; and Russia was moved by religious’ feelings and political 
calculations; and although the policy of the same Powers towards 
Greece is now guided more by interest than by sympathy, the senti- 
mental side has not yet disappeared. 

It is not necessary for our purpose to dwell on the vicissitudes of 
the new state in the early days of its independence, nor on the abortive 
attempts of one of her distinguished men (Capo d’Istria) to establish 
in Greece a centralized system of government. Suffice it only to say 
that whilst the National Assembly which met at Pronia in August, 
1832, was framing a new constitution on democratic lines, its repre- 
sentatives were courteously informed by the three Powers that they 
would consider their decisions as null and void unless their newly 
elected King (Otho) would coéperate with them. This warning was 
heeded by the Assembly adjourning their sittings until the arrival 
of their sovereign.’ 

King Otho arrived in Greece in the beginning of the year 1833, 
and as he was not yet of age the Regents appointed by his father (the 
King of Bavaria) administered the country during his minority. The 
first act of the Bavarian Regents was to issue a proclamation to the 
people, at the head of which document the words ‘‘Otho by the grace 
of God King of Greece” were conspicuous.’ As it afterwards appeared, 
these words were placed in the proclamation intentionally in order to 
claim a divine right for the King of Greece. In fact, on becoming of 
age, Otho issued a new proclamation in which the same words were 
inserted in it.® 

A distinguished English historian, and an eye-witness to these 
events, alluding to this incident, writes: ‘“‘The title assumed by 
Otho, ‘by the Grace of God, King of Greece,’ excited a few sneers 
among those who were not republicans; that one of his regents had 
declared that he exercised absolute power by order of King Otho, 


7 Saripolos, ibid., pp. 6-7. 

* See text of Proclamation in Epaminondas J. Kyriakides, Jstoria tou Sing- 
chronou Hellenesmou (ed. 1892), Vol. I, pp. 242 and 243. 

® Kyriakides, ibid., p. 283. 
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and that the King of Greece exercised a right for which he was 
responsible to no one.” He adds that ‘“‘this assertion was directly at 
variance with the promises of the King of Bavaria and the three pro- 
tecting Powers.’’'® Evidently history repeats itself, as King Constan- 
tine also claims that he reigns by divine right. 

King Otho, therefore, imbued with such ideas about the origin of 
his royal authority, following in the footsteps of his Regents, governed 
or misgoverned the country as an absolute monarch, concentrating all 
power (as the present King of Greece) in his hands.'! This system of 
government was bitterly criticized, not only by the people in Greece, 
but also by their friends and protectors in Europe. It particularly 
attracted the attention of the British Parliament and the public gen- 
erally in England. 

That the three Powers who sent Otho to Greece never intended 
that he should establish there an absolute monarchy, ruling by the 
so-called Divine right, is proved by the utterances of British public 
men both before and after the election of Otho as King of Greece. 
Thus, Lord John Russell, speaking in the House of Commons in 
February, 1830, on the behalf of the Opposition on the affairs of 
Greece said: 


There are one or two points with regard to the settlement for 
Greece. . . . The first regards the form of government that is intended 
to be established in Greece. On this point there have been sinister 
rumors circulated with respect to the intention of the Allied Powers, 
who, it was said, intended to introduce a despotic Government in 
Greece. I am happy to say that these rumors have been dispelled by 
the declaration recently made by one of the Secretaries of State. At 
the same time I feel as an Englishman, and as a citizen of a free country, 
that as a new state is to be established, freedom — political free- 
dom —should be a constituent part of the principles on which its 
government is to be established.” 


Sir Robert Peel, who was at that time a member of the Cabinet 
and, in the words of a distinguished English historian, ‘perhaps the 


10 George Finlay, History of the Greek Revolution, Vol. II, p. 289. Also 
Finlay, History of Greece, Vol. VII, p. 106, ed. 1877. 

1! Finlay, History of Greece, Vol. VII, p. 168. 

2 Hansard, new series, Vol. XXII (February-March, 1830), pp. 545-546. 
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most sagacious Minister of the 19th century,” '* answering Lord 
Russell, said, ‘‘I can assure the noble Lord that in the arrangement, 
the bases of which have been laid by the Allies . . . no attempt has 
been made to dictate despotic monarchy to Greece.” Then alluding 
to the interest shown by the previous speaker (Lord Russell) for the 
welfare of Greece, he said: 


I join with him heartily in the earnest wish he has expressed that the 
Greeks of the present day may recover from the torpor of long slavery 
and be enabled to emulate the glory of their predecessors, while at the 
same time they enjoy all the advantages that arise from the progress 
of knowledge and from the establishment of those institutions which in 
happy countries like this are calculated to ensure the possession of civil 
and religious liberty.“ 


Lord Palmerston, then also echoing the voice of the House, said 


He hoped that as they would have the pleasure of seeing what 
could not fail to be gratifying to the national feelings and flattering 
the honor — to collect from the lips of the English Minister that the 
people of Greece would enjoy the rights of freemen, and be no longer 
confined in the shackles and fetters of despotism.” 


Lord Palmerston, a few years after (1836), speaking again in the 
House of Commons on the affairs of Greece, said: ‘A man must be 
blind to the natural character of the Greeks, as well as to the geo- 
graphical distribution of that country, if he thinks that Greece can 
be governed without a representative assembly —it is an indis- 
pensable addition to the kingly government.’ Then alluding to a 
criticism about the inability of the Greeks to have representative 
government, he said: “It is a great mistake to suppose that Greece 
is not in possession of the basis of freedom.”’ !® 


18 Sir Spencer Walpole, The History of Twenty Years, Vol. I, p. 13. 

‘4 Hansard, new series, Vol. XXII, pp. 550-556. 

‘6 Hansard, new series, Vol. XXII, p. 560. Lord Landsdowne, expressing his 
feelings on the subject in the House of Lords, said he “wished that the measures 
which were to be taken for the pacification of Greece would be calculated to make 
her happy and independent, for if independent, she must be essentially free and 
strong.” (Hansard, new series, Vol. XXII, p. 54.) 

‘© Hansard, Vol. XXXV, Third Series, p. 636. 
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As the rule of King Otho '’ continued to be both bad and despotic, 
the affairs of Greece continued more and more to attract the attention 
of the Powers who were responsible for the installation of the German 
Prince on the throne of that state. It would be out of place here to 
describe the evil results of the Bavarian administration. Suffice it 
only to say that within a few years it brought chaos and anarchy 
in the country. It was, therefore, not surprising that the European 
chancelleries were again seriously concerned with the Grecian situa- 
tion, as in the present time. In England, the people, as usual, gave 
vent to their feelings through Parliament. On August 15, 1843, a 
member of the House of Commons (Mr. Cochrane), in moving for an 
address for the production of the diplomatic papers concerning Greece, 
appealed to the House to interest itself in the internal troubles of the 
Kingdom, due, he said, to the violation of the pledges given by King 
Otho “for the safeguarding of the liberties of a people and of a country 
to which civilization owes so much. ... Nor does it shame me to 
declare,” he added, ‘‘that all we have acquired has been transmitted 
to us by those arts and sciences which are the monuments and 
He asserted that the British Government was 


memorials of Greece.” 
“But, Sir,” he 


bound to see the pledges given by Bavaria fulfilled. 
said, ‘“‘I would appeal to this House by higher considerations than 
classical associations and political interests . I appeal to you by 
your national faith and national honor; by pure principles of right 
and wrong, which are immutable.” Then recapitulating the diplo- 
matic instruments in connection with Greece, to which England was 
a party, he said: “Although it be admitted that her happiness and 
welfare cannot affect your power, yet will you, by permitting a con- 
tinued violation of these treaties, suffer the greatest of all injuries — 
a loss of your character for consistency and integrity among nations.’’ 

Lord Palmerston, who rarely missed an opportunity to take part 
in the discussion of foreign affairs,— and to whom Mr. Gladstone 
always looked for guidance on such matters, as he once said in the 

17 “Tt is curious,” says an English writer, “‘ that a Prince, who was destined by 
his royal father (the King of Bavaria) to be a priest . . . and, in due time a Cardinal, 
developed into an absolute Monarch.” (Blackwood’s Magazine, September, 1843, 


045.) 
18 Hansard, Third Series, Vol. LX XI (July-August, 1843), pp. 797-798. 
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House of Commons— made some observations in regard to the 
character of the Greeks and their political aptitude for representative 
government, which may not be amiss to reproduce on account of their 
bearing on the present situation. He said: 


I seize the opportunity of making some general observations on 
the character of the Greeks. ... I venture to suggest... that 
when a people begin to complain openly of the inconvenience which 
they suffer from the measures of a Government, it is proof that 
they have made some progress in political and civil liberty. . . 
Nothing is more remarkable in the history of the human race than 
the fact, that the inhabitants of particular portions of the earth ap- 
pear to retain for long periods of time their peculiar character, 
varying only according to the circumstances under which they hap- 
pen to be placed. The Greeks of the present day retain many of 
the high intellectual qualities which led the former inhabitants of 
their country to the pitch of civilization which they attained.” 


We could complete the observations of the distinguished English 
statesman by adding that, if the Greeks inherited some of the good 
qualities of their forefathers, they also inherited some of their defects, 
the principal amongst them being disunion, and political passion car- 
ried to the highest pitch of personal enmity, to a degree that often 
general interests are blindly sacrificed on account of individual hatred, 
resulting in the ruin of the country. The present political strife in 
Greece, fostered by the King, is akin to many similar internal up- 
heavals which ruined ancient Greece and has brought so many calami- 
ties to modern Greece ever since her independence. The short civil 
war during the revolution of 1821-1828 at the most critical time of 
that great struggle, and the present anarchy, when the very existence 
of the’ nation may be at stake, are conspicuous examples confirming 
the correctness of these observations. 

The great commoner (Lord Palmerston) admitted that the pledges 
given by King Otho for a constitutional government were violated by 
him, and added that as far as the British Government was concerned, 
it endeavored to induce the King of Greece to fulfill his promise.” 

Sir Robert Peel, then Prime Minister, in indorsing the observations 


19 Hansard, Vol. LX XI, pp. 798-799-800. 
20 Jbid., p. 802. 
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of Lord Palmerston and the other speakers as to the interest taken in 
England for Greece, said: 


I think it is impossible for any inhabitant of a country in which 
civilization has made progress to profess indifference for the fate of 
Greece — a country to which we owe all civilization and attainments 
which are not connected with the Christian dispensation. Independ- 
ently, however, of those considerations, Greece must always be an 
object of interest. From her geographical position the internal 
tranquillity of Greece must necessarily exercise an important influence 
on the general tranquillity of Europe. 


Then referring to the criticism as to the inaptitude of the Greeks for 
self-government, he said: 


I concur in the sentiment expressed that we ought now less to 
revert to the past, than to consider what may best secure the future 
progress and prosperity of a people of whose ultimate fortunes we 
certainly ought not to despair. We must recollect the despotism of 
centuries to which they had been subjected; and if on being rescued 
from that despotism, they should not at once manifest those capacities 
for the arts of government, which are peculiar to the inhabitants of 
more favored countries, we ought to consider the circumstances from 
which that incapacity for the arts of government may be supposed 
to have arisen.”! 


In France, the interest shown for Greece, both during and after 
the revolution, was summarized in sympathetic words by the illus- 
trious Guizot as early as 1833. Speaking in the Chamber of Deputies 
on behalf of the Government and referring to the policy of France 
towards Greece during the war of Greek independence up to the 
formation of the Hellenic state, M. Guizot said: 


That policy was adopted by the country; it was due to the French 
sentiment; it was counselled and dictated by the general sfate of 
the spirit in France; it was the country that first demanded that 
Greece should be assisted; that she should be assisted with money, 
through diplomacy, with men; that she should be helped on one 
side in order to free herself from the Turks, and on the other to be 
constituted into a durable and independent state. . . . I do not hesi- 
tate to say that it was a policy at the same time moral and French, 
useful to the general cause of civilization and to the particular cause 
of the influence, of the power of the country.” 


*1 Hansard, Vol. LXXI, pp. 805-808. 
2 Guizot, Histoire Parlementaire de France, Vol. II, pp. 158-159. 
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During the revolution of 1843, which led to the dethronement of 
King Otho, the French Government did not seem to be very enthusi- 
astic about the introduction of a constitutional régime in Greece, con- 
sidering, rightly or wrongly, that that was not the panacea which 
would cure the ills of Greece, but good administration. Thus, M. 
Guizot, speaking again on the affairs of Greece in the Chamber on 
July 1, 1843, now as Minister of Foreign Affairs, said that “France 
has only one interest in Greece, that is that the Greek state should 
last, that it should strengthen itself, and prosper.”’ Pointing out the 
difficulties which were then in the way for the success of this policy, 
he said that ‘‘we meet three obstacles: One is the rivalry of parties, 
of factions, of internal ‘coteries’; the other the rivalry of foreign 
influences in Greece; the third is the imperfection . . . of the Greek 
administration.” 

Speaking again on January 21, 1844, and referring to the advice 
then given by the French Government to King Otho to keep the 
promise which he Lad given to the people to grant a constitution, 
M. Guizot concluded his remarks with the following philosophical 
sentences, which may well apply to the present King of Greece and 
other sovereigns: “Faith to obligations, respect to the word that one 
gives is a salutary example which should always descend down from 
the throne, and which sooner or later conduces to the benefits of the 
great and real interests of Royalty.” ** On March 19, 1846, M. 
Guizot, speaking this time in the upper house, reiterated that France 
and also England desired the development and prosperity of Greece 
and of her constitutional monarchy.” 

According to eye-witnesses and other foreign critics, King Otho 
had then become his own Prime Minister, and, in the words of an 
historian ** who was at Athens at the time, Otho “strove to concen- 
trate all power in his own hands” and ‘expected that his personal 
popularity and King-craft would prevent insurrections. ... He at- 

23 Histoire Parlementaire, IV, p. 153. The same views are expressed in his 
Mémoires, Vol. VI, p. 262. 

* Guizot, Hist. Parl., IV, p. 184. 


% Tbid., p. 167. 
% Finlay, History of Greece, Vol. VII, p. 168. See also Blackwood’s Magazine, 
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tempted to govern without the advice of his Ministers’; and “he 
only assembled cabinet councils in order to obtain the formal rati- 
fication of measures already prepared in his own closet.” One may 
ask, what more does King Constantine now do, with the exception that 
he is preparing an army to strike the benefactors of his adopted 
country. As Finlay well observes, King Otho (in the same way as 
King Constantine at the present time) ‘‘refused to listen to the voice 


of nations, and remained loitering with fatuity on the brink of a 
precipice.”’ 27 

The result of this despotic government was a revolution against 
the King, with a peremptory demand for the grant of constitutional 
government on September 15, 1843. As Otho’s appeal to the pro- 
tecting Powers — who guaranteed a monarchical form of government 
for Greece — for assistance to quell the rebellion was not heeded, he 
was compelled to call a national assembly in order that the repre- 
sentatives of the nation might frame a Constitution for the country. 

Accordingly, the representatives of Greece and of the Greek colonies 
abroad (this was a departure from constitutional usage, as many of those 
sent by the latter were not even Greek citizens) having met at Athens 
on November 26, 1843, adopted a Constitution on March 30, 1844, 
the King taking immediately the usual oath to maintain it faithfully.** 

It is curious to note the answer given then by the representatives 
to King Otho when he sent them a message promising to grant a 
Constitution. ‘‘ King,” they said to him, ‘‘the Hellenic nation during 
all the period of its sacred struggle for independence have repeatedly, 
in the acts of their assemblies, indorsed the beneficial principles and 
safeguards of the constitutional régime.” * 

The Constitutional Charter of 1844 had a fair trial for a good many 
years, but as the King, forgetting his pledges, commenced again to 
rule the country arbitrarily, a rebellion broke out in October, 1862, 
and while Otho was making a tour of the country, a revolutionary 
government was formed at Athens and, assuming temporarily the 
reins of government, issued a proclamation and declared that the 

27 Finlay, Hist. of Greece, Vol. VII, p. 372. 
28 Ibid., p. 177. 
29 Kyriakides, op. cit., Vol. I, pr. 167-468. 
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reign of King Otho had come to an end.® The action of the revolu- 
tionary junta was afterwards ratified by the National Assembly.*! 
This is a precedent which the present Provisional Government will 
probably imitate. Notwithstanding its assurances that the character 
of the movement is not anti-dynastic, they will, probably, be forced 
by circumstances to take the same step as their predecessors of 
1862. 

As King Otho again asked the three protecting Powers to help 
him to reassert his authority, the position then taken by these Powers 
is instructive on account of its bearing on the present situation in 
Greece in case the Provisional Government headed by Mr. Venizelos 
declares the Greek throne vacant, as was done in 1862. 

The British Secretary of State for Foreign Affairs (Lord John Rus- 
sell), referring to these events in his dispatch of November 6, 1862, 
to the British Minister at Athens said that ‘‘Her Majesty’s Govern- 
ment have learned of these events without surprise; they have long 
lamented the blind policy pursued by King Otho, and they have long 
foreseen that it tended, sooner or later, to produce the catastrophe 
which has now happened.” Then referring to the right of the people 
of Greece to change their dynasty, he wrote: “The Kingdom of 
Greece having by the transaction of 1832 been acknowledged as an 


independent state, the people of Greece are entitled to exercise the 
rights of national independence.” “One of the rights,” he added, 
“which belong to an independent nation . . . is that of changing its 
governing dynasty upon good and sufficient cause.” 
The other two protecting Powers, namely, France and Russia, 
also abstained from interfering with the Greek people, who had decided 


to depose their sovereign. 

When King Otho returned in October, 1862, to Pheiraeus (the 
harbor of Athens) he saw the impossibility of continuing his reign 
and accepted the hospitality of a British cruiser and returned quietly 
to Bavaria. 

30 Kyriakides, Vol. II, p. 172. 

31 Jbid., p. 234. Also Debates of General Assembly of the Greeks, No. 39, 
Vol. I, pp. 323-325. 

* See despatch of November 6, 1862, in Parliamentary Correspondence ot 
October, 1862, Nos. 19-20, Vol. 73, 1863. 
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On April 16, 1863, Lord John Russell, answering the Earl of 
Malmesbury on a question concerning the affairs of Greece, said: 


The people of Greece declared that they would no longer con- 
tinue under the government of King Otho. ... They found fault 
with the government of King Otho, and they acted as this country 
had acted about two centuries since. With that determination her 
Majesty’s Government had nothing to do.... But what had the 
Greeks done? . . . They declared their determination to have a con- 
stitutional monarchy. . . . Surely there was no want of wisdom in 
that course, supposing that they were right in excluding King Otho.* 


A French writer in an article contributed to one of the leading 
reviews of Paris (Le Correspondant), writing just before the revolution 
of 1862, says, among other things, that “it was a serious mistake to 
send to Greece a German Prince to rule over a southern people. 
There is nothing more opposed to each other than the German and 
the Greek character: the one is phlegmatic, slow and circumspect; 
the other ardent, full of passsion, and of first impulse.’”’ This writer, 
although a friend of royalty, admits that Otho ruled as an absolute 
monarch.*4 

After the deposition of King Otho, the Greek people by universal 
suffrage elected as their sovereign, October 15, 1862, Prince Alfred 
of England; but owing to the treaty stipulations of Great Britain 
with the other two protecting Powers that no member of their re- 
spective royal families should ascend the Greek throne, this election 
was not ratified. One of the reasons for the preference shown to an 
English Prince was the belief that a member of -that royal family 
would more likely respect the Constitution than any other European 
Prince. Thus, at the opening of the British Parliament on February 6, 
1863, the Queen’s speech referred to the election of Prince Alfred as, 
“this unsolicited and spontaneous manifestation of goodwill towards 
Her Majesty and her family and of a due appreciation of the benefits 
conferred by the principles and practice of the British Constitution,” 
which “could not fail to be highly gratifying and has been deeply felt 
by Her Majesty.” * This view was reiterated in the despatch of the 

*% Hansard, Third Series, Vol. CLXX (1863), pp. 182-183. 


4 Le Correspondant, January, 1862. F.Lenormant, La Gréce et son Gouvernement. 
% Hansard, Third Series, Vol. CLX1X, (1863), pp. 1-2. 
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Secretary of State for Foreign Affairs to the British envoy at Athens. 
Thus, Lord Russell, writing to H. Elliot on January 22, 1863, said 
that “The great confidence felt by the Greeks in the constitutional 
principles by which Her Majesty has always been guided, has no 
doubt been the main cause of the spontaneous enthusiasm which has 
been elicited by the mention of the name of His Royal Highness 
Prince Alfred as King of Greece.” * 

It is not necessary here to dwell on the efforts at that time of 
the statesmen of the three guardian angels, so to speak, of Greece 
for searching with a Diogenes lamp, an eligible candidate for the 
Grecian throne. After many wanderings, their eyes fell on the 
young Prince William of Denmark, who, at their suggestion, was 
elected by the National Assembly of Greece on March 30, 1863, 
under the name of George I, Constitutional King of the Hellenes. 
The members of the assembly who elected King George I, rising 
exclaimed, “Long live George Christian, the Constitutional King of 
the Hellenes! 

Here again the British Government showed its solicitude for the 
introduction of liberal institutions in Greece. Thus Earl Russell 
instructed the British envoy at Athens to declare to the representatives 
of the National Assembly that ‘Her Majesty’s Government trust, in 
the selection of a sovereign to rule over Greece, the Greek Assembly 
will choose for their King a Prince from whom they can expect regard 
for religious liberty, a respect for constitutional freedom, and a sincere 
love of peace. A Prince,” added the Secretary of State, “ possessing 
these qualities will be fitted to promote the happiness of Greece, and 
will be honored with the friendship and confidence of Her Majesty 
the Queen.” ** And in a subsequent despatch to the same envoy, 
Lord Russell wrote, “You will at the same time state that it appears 
to Her Majesty’s Government that the first object of the Greeks 
should be to elect a King who will not set aside the Constitution by 

% Parliamentary Correspondence, 1862, respecting the Revolution in Greece, 
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violence, nor prevent it by corruption” (as the present King of the 
Hellenes is accused of having done).® 

It should be noted that the new sovereign of Greece was elected 
as Constitutional King of the Hellenes, and not merely as King of 
Greece, as formerly, and that in the letter of acceptance of the throne 
by King George I, the words ‘“‘by the grace of God” did not appear 
as in that of King Otho.*° 

The newly-elected King of the Hellenes arrived in Athens on 
October 30, 1863, and a year after, namely, on October 31, 1864, he 
signed and approved the new Constitution adopted by the National 
Assembly. In his proclamation to the Greek people he declared 
that he would maintain the laws of the country and particularly the 
Constitution, which is, he said, the cornerstone of the Hellenic 
Charter.” 

The reason for the change of the former title from “King of 
Greece”’ to that of ‘King of the Hellenes,”’ should be ascribed princi- 
pally to the Belgian Constitution, which the framers of the Greek 
Constitution of 1864 followed, in some parts even verbatim, the sover- 
eign of Belgium being also called ‘King of the Belgians.” But the 
origin of this title is naturally ascribed to France, where it was 
adopted for the first time during the eventful years toward the close 
of the eighteenth century. It was the Constitution of France of 1791 
which first gave to the French sovereign the title of “King of the 
French.” The Constitutionalists of that day considered that their 
sovereign by the assumption of that title would become a King by 
the national will. In 1830 we find again another French sovereign 
(Louis-Phillipe) assuming the same title which, according to the 
words of a distinguished French writer, is considered ‘as a contract 
entered into between him (the King) and the representatives of the 
nation.” 

For the same reason both Napoleon I and Napoleon III had the 
title of the ‘Emperor of the French” in order to show that they were 
the representatives of the national will. Professor Duguit is of 


39 Tbid., No. 144, p. 147, despatch of January 22, 1863. 
49 Kyriakides, Vol. II, p. 234 and 245 note. 4 Jbid., p. 257. 
# L. Duguit, Traité de droit Constitutionnel, Vol. I, pp. 397-398. 
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opinion that all this is a fiction, and that there is a contradiction be- 
tween national sovereignty, on the one side, and an hereditary mon- 
archy on the other. Professor Saripolos, of the National University 
of Greece, also tells us that the meaning of the title “King of the 
Hellenes”’ is that “the sovereign dominion over the territory is denied 
to him” and that the King is ‘‘the leader of the sovereign people.” ** 
The popular view, however, of the Greek people as to the title “King 
of the Hellenes”’ is that by the assumption of that title the King of 
Greece becomes, if only in theory, the King of all the Greeks in 
Grecia irredenda, or of the ‘unredeemed or enslaved Greece” according 
to the Greek expression. Be that as it may, the Turkish Government, 
as soon as it was informed that such would be the title of the new 
king, objected to it; “ but evidently having received assurances from 
the Powers as to the true meaning of the title, did not insist upon its 
objection. 

It should be borne in mind that King George I, the father of the 
present King of Greece, was not placed upon the throne of Greece 
merely by the will of the Greek people, but by the choice and at the 
suggestion of the three protecting Powers. Besides, these Powers 
placed certain limitations both as to the person of the sovereign and 
as to the form of the state over which he was to rule. One limitation 
is, so to say, as above explained, a self-denying ordinance, namely, 
that the King of Greece shall not be a member of their respective 
royal families; the other is that Greece shall be a kingdom, with the 
proviso that it shall be constitutional.” 

Another point worthy of notice is that the Powers do not guarantee 
to the sovereign of Greece that he or his descendants shall continue 
to rule if the people object and overthrow him. As above explained, 
the three Powers did not intervene in favor of King Otho when he was 
dethroned. This view is evident also from the declaration made in 
the Protocol of May 27, 1863, relative to the succession to the Greek 

* Saripolos, op. cit., p. 14, note 6. 

“ Kyriakides, II, p. 235. 

* See Protocol of May 16, 1863, and that of May 27, 1863, Hertslet, ibid., II, 
pp. 1535-1537; see also the treaty between the same Powers and Denmark of July 


13, 1863, Hertslet, p. 1545. In regard to the title of ‘King of the Hellenes”’ see 
Protocols of August 3 and October 13, 1863, Hertslet, ibid., p. 1563. 


64 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


throne, wherein these Powers, referring to their agreement to defer 
indefinitely ‘‘the time when it would be fitting to replace Greece 
under a system conformable to the monarchical principles which it is 
their interest to maintain in the new state founded by their united 
efforts,” consider themselves “relieved from their trusts by circum- 
stances unprovided for by the convention of 1832.” The concluding 
remarks em)odied in that Protocol are no less important and bear 
directly on the present issues between the same Powers and Greece: 


In conclusion they [the Powers] placed upon record that the 
events which have recently taken place in Greece cannot affect the 
firm resolution of their courts by common consent to watch over 
the maintenance of the repose, of the independence and of the pros- 
perity of the Hellenic Kingdom, which France, Great Britain and 
Russia contributed to found in the general interest of civilization, 
of order and of peace.” 


The most important provision contained in these diplomatic instru- 
ments with which we are now concerned is that “‘Greece under the 
sovereignty of Prince William of Denmark (namely King George I) 
and the guarantee of the three Courts, form a monarchical, inde- 
pendent and constitutional state.”’” The same phraseology is used in 
the Treaty of London of March 29, 1864, between the three protecting 
Powers, in which they agreed to the incorporation in Greece of the 
Ionian Islands.“® It should be remembered that in the original diplo- 
matic instruments for the creation of the Hellenic Kingdom, the word 
“constitutional” did not exist.” 

The ‘National Assembly of the Hellenes’ 
deposition of King Otho and elected King George I as Constitutional 
King of the Hellenes, elaborated also a constitution founded upon the 
most liberal principles. Their prototype was, as above explained, 


’ which ratified the 


4 Hertslet, ibid., II, pp. 1863-1864; see also Parl. Corresp., op. cit., despatch 
of Lord Russell to Cowley, November 8, 1862, No. 24. 

47 Hertslet, II, pp. 1863-1864. 

48 Hertslet, III, pp. 1589-1592. 

49 See Annex A to the Protocol of the Conference of June 5, 1863, which repro- 
duces a letter of the Greek Government enclosing a decree of the National Assembly 
of the Greeks proclaiming George I as Constitutional King of the Hellenes; also 
copy of decree. Hertslet, III, pp. 1542-1543. 
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the Belgian Constitution of 1832, which derived its inspiration from 
the teachings of the French Revolution and was drawn principally in 
imitation of the Constitution of France of September 3, 1791. The 
Greek Constitution adopted the cardinal doctrine of democratic insti- 
tutions that sovereignty belongs to the people, and not to any particu- 
lar individual, no matter how lofty a position such a person may 
occupy in the state. Thus, imitating the Belgian Constitution (Art. 
25) it declared by Article 21 that “‘all powers are derived from the 
nation and are exercised in the manner indicated by the Constitu- 
tion.”” Another provision indicating the democratic spirit of the 
Constitution, is that which prohibits the conferring of titles of nobility 
or distinction on the citizens of Greece (Art. 3). The National 
Assembly of June, 1911, which revised the Constitution of 1864, left 
intact the above provisions, because these are justly considered as 
the cornerstone of its democratic foundation. 

From the above brief review of the history of the Greek Constitu- 
tion and the related diplomatic instruments, it is quite evident to an 
impartial mind that the Greek nation and her protectors aimed at 
establishing and maintaining on the classical soil of ancient Hellas, 
not an absolute monarchy, but a constitutional kingdom, and one of a 
most liberal type; and while living under the exgis of such a régime, 
the people expect to derive all the benefits accruing from such liberal 
institutions, the most important of them being the free choice of their 
governing body to carry out the national will without any obstruc- 
tion or arbitrary interference. . 

It is not necessary for our purpose to deal with the events which 
almost created a dynastic crisis in 1899. It is sufficient to say that 
the reasons for that peaceful revolution cannot be ascribed to any 
tendency on the part of the late King George I to encroach upon the 
Constitution of the country, but were due to other causes with which 
we are not here concerned. That event brought to Greece Mr. 
Venizelos, who, in the course of a few years, impressed his person- 
ality not only upon Greece but also beyond the confines of the 
neighboring states. The two Balkan Wars brought glory to the small 
Hellenic nation, and high hopes were everywhere entertained that 
under the rule of King Constantine and the leadership of the Cretan 
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statesman, Greece would play 4 prominent part in the Near East, 
become a center of civilization, and in the course of time, realize the 
aspirations of Hellenism by completing the national union. It was at 
that juncture that the present European war broke out, and brought 
Greece face to face with the problem of peace or war. 

At the outbreak of the great war the Hellenic people, both in Greece 
proper and outside the Kingdom, strongly sympathized with the cause 
of the Triple Entente. This sympathy was genuine, for no question 
had yet arisen to reopen the Eastern Question so as to affect Greek 
interests. The “Sick Man” of the East had not yet stirred. The 
reasons for this friendly feeling towards France, Great Britain and 
Russia, expressed both in the press and by the public utterances of 
the leading men of the country, in and out of Government, were, on 
one hand, the unjust war of Austria against Serbia, the ally of Greece, 
and that of Germany against Belgium; and on the other, the tradi- 
tional attachment of the Hellenic nation to France, its sympathy 
toward Great Britain, and its gratitude to both these Powers and to 
Russia for the great services they all rendered to Greece during her 
war for independence and at various times subsequently. The Min- 
ister of Greece in England, Mr. Gennadius, who recently resigned in 
disapproval of the policy of King Constantine after the scuffle be- 
tween the Allied forces and the Greek troops in Athens, speaking on 
January 15, 1915, at the meeting of the Anglo-Hellenic League in 
London, said: 

We are not only in sympathy, but are absolutely convinced and 
devoted to the cause of England in this great world crisis, because we 
are convinced that her cause is just and good for the world. We 
believe that it is for the maintenance of the independence, and the 
freedom also of the smaller states, and we intend to remain faithful 
to this policy to the very last, . . . and that moreover, we owe a deep 
debt of gratitude towards England, and there we will remain faithful 
at her side.” 


Mr. Gennadius, who has since been appointed diplomatic agent of the 

Provisional Government of Greece in London, remained, it is true, 

faithful to the cause, but one cannot say the same thing of the Greek 

Government. Even eight months after the declaration of the great 
5° London Times, January 16, 1915. 
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war, 7.e., on March 6, 1915, the Greek nation was still in favor of 
intervention in the war on the side of the Allies. Their Ministers had 
that day, received a great ovation in Athens, and the British Minister 
was carried by the people arms high for a short distance.*' 

Serbia, on the invasion of her territory by the Austro-Hungarian 
army in July, 1914, sounded the Greek Government as to: their atti- 
tude in the circumstances, and after some exchange of views between 
the two Cabinets, it was agreed that should Bulgaria attack Serbia, 
the Greek army should invade Bulgaria. It seems that King Con- 
stantine had at that time indorsed the policy of his Government, but 
when Turkey entered the war on the side of the Teutonic Powers and 
the Governments of the Triple Entente openly declared that that 
step of Turkey sounded her death-knell, Mr. Venizelos, with his 
usual farsightedness, perceiving that the entry of that country into 
the war would result in far-reaching consequences, planned to recon- 
struct the Balkan League in order to strike a death-blow to the Otto- 
man Empire and shatter the Eastern dreams of Emperor William II, 
which are an impediment to Hellenic aspirations. These views were 
submitted to King Constantine on January 24 and 30, in two memo- 
randa.” The King, it seems, at first approved these plans, but after- 
wards changed his mind. 

In the meantime, as the conduct of Bulgaria began to be suspicious, 
particularly after her acceptance of financial aid from Germany, Mr. 
Venizelos abandoned the idea of the Balkan League and proposed to 
the King the immediate entry of Greece into war on the side Of the 
Allies. The assistance that Greece at that time was asked to give 
was principally to permit the use of her harbors and territory as bases 
of military and naval operations of the Allies; and, moreover, she 
was requested to contribute to the land operations at the Dardanelles 
with one division of troops. In exchange for those services, Greece 
was promised the territory of Ancient Ionia on the coast of Asia 
Minor with an extensive hinterland. 

But King Constantine, either because of conviction as to the 


51 London Times, March 8, 1915. 
° The texts of official documents bearing on the Hellenic crisis will be published 
in the Supplement to the next number of the JouRNAL. 
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ultimate victory of the Central Powers, or his wish to further the in- 
terests of Germany in general and of the House of Hohenzollern in par- 
ticular, disapproved the policy of Mr. Venizelos and his Cabinet, which 
enjoyed the confidence of the nation as expressed through their repre- 
sentatives in the Boulé (the Legislature of Greece). The disapproval 
of the policy of the Government by the Crown resulted in a ministerial 
crisis. Mr. Venizelos, following parliamentary usage, tendered his 
resignation to the King on March 6, 1915, and the premiership was 
offered to Mr. Zaimis; but, as Mr. Venizelos and his party refused 
to support him, he refused to form a cabinet. Therefore, a new 
Government was formed by Mr. Gounaris, the leader of the minority 
in the Boulé. 

Following the suggestion of his new Prime Minister, the King dis- 
solved the Boulé in the hope of defeating at the elections the party 
of Venizelos; but to the discomfiture of both Sovereign and Premier, 
the elections which took place in June, 1915, gave Mr. Venizelos a 
substantial majority. Upon the opening of the Legislature on August 
16, 1915, the Government was defeated for the election of President 
of the Boulé (the Speaker), the Gounaris Cabinet resigned, and Mr. 
Venizelos again assumed power on August 23, 1915. 

The Cretan statesman now naturally thought that the King, in 
view of the verdict of the country in regard to the foreign policy, 
would, according to parliamentary usage, bow to the national will 
and follow or indorse the policy of the new Government and not try 
to impose upon the country his own personal views, which had been 
proved to be at variance with the popular sentiment. But King 
Constantine’s views on royal prerogatives were quite different and he 
adhered steadfastly to his own opinion, which had now become a 
conviction. 

The next disagreement between Sovereign and Premier occurred, 
it is now known, after the Bulgarian mobilization on September 21, 
1915, when Greece also immediately mobilized her army (Septem- 
ber 25, 1915). Mr. Venizelos tells us that he had then informed 
the King that Greece ought to assist Serbia, her ally, as the treaty 
required, in case Bulgaria should attack that country; that otherwise 
the mobilization of the army would be financial ruin without any 
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benefit. But King Constantine insisted on the mobilization of the 
army, leaving its use to future developments. The Premier promised 
to remain temporarily in power in the hope of inducing the Sovereign 
to change his mind. 

3efore the invasion of Serbia by the Bulgarian troops, Mr. Veni- 
zelos with the approval, it seems, of the King, approached the Min- 
isters of the Allies at Athens as to the possibility of supplementing 
on their part the number of troops which Serbia was bound by the 
treaty of alliance with Greece to send against Bulgaria, i.e. 150,000 
troops, in case the Greek Government decided to go to the assistance 
of her ally. The Ministers promptly cabled to their Governments the 
query of Mr. Venizelos, but in the meantime it seems that King 
Constantine, if he had ever consented to this arrangement, had 
changed his mind.* On October 2, 1915, the first contingent of the 
Allied troops landed in Salonica for the purpose of repelling the 
Austrian invasion of Serbia. The Greek Government lodged a formal 
protest against the proceedings of the Allies, for reasons which will be 
hereafter explained. 

The final clash between King Constantine and Mr. Venizelos came 
on October 4, 1915, when the Premier, in answering a question in the 
Boulé as to what would be the attitude of Greece should its army, in 
assisting Serbia, encounter the armies of other Powers (meaning those 
of Germany and Austria), said that he would be sorry if in defend- 
ing the interests of the country such a contingency arrived. This 
plainly indicated that the assistance to be given to Serbia could not 
be limited to a particular belligerent, but would be directed against 


53 According to recent accounts, King Constantine had then, without consulting 
his Ministers, promised Emperor William II that Greece would remain neutral, 
even if Bulgaria attacked Serbia. 

5 As this question will be discussed in the second part of this article to be pub- 
lished in the next number, we refrain from giving any details of it. It will then be 
explained whether this conversation of the Greek Premier with the Ministers of 
the Allies constituted a covenant justifying the landing of troops in Salonica, or 
whether the Allies could not have invoked a better title in justification of that pro- 
ceeding. Another point which will be hereafter discussed is whether the Executive 
in Greece could bind the country by a measure in which the approval of the Legisla- 
ture was necessary, and if so, whether it was or was not the duty of the Allies to 
obtain that assent before landing their troops on Greek territory. 
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all the enemies of Serbia. This straightforward statement of Mr. 
Venizelos, it seems, so aroused the wrath of the King that he imme- 
diately sent for the Premier and asked him to resign, which was practically 
a dismissal. The Premier, although enjoying the confidence of the Legis- 
lature, was obliged, on October 5, 1915, to abandon the premiership 
much to the chagrin of his friends and to the astonishment of the world. 
This high-handed proceeding of King Constantine was the forerunner 
of many others which have culminated in the present situation.® 
After the resignation of Mr. Venizelos, the King again selected 


55 See sittings of the Boulé of October 5, 1915, in Supplement of Patris, Athens, 
1915; also, London Times, October 7, 1915. 

56 Tt was during this interview that King Constantine gave vent to his strange 
views about his so-called divine right of rule over Greece. He plainly told Mr. 
Venizelos, when the latter urged him to fulfil the treaty obligation towards Serbia, 
that he (the King) was prepared to ‘‘leave the internal affairs of Greece to the 
Government,” but that “in regard to external relations, he considered himself alone 
responsible before God for their direction.’’ But the Greek statesman in no less 
plain language told the Sovereign that he was ‘‘enunciating the doctrine of the 
divine right of Kings with which the Greeks had nothing to do.”’ ‘‘ Your father,” 
said Mr. Venizelos to Constantine, ‘‘was freely elected by the Greek people to be 
their King, and you are his successor. There is no divine right in that title. It 
is based on the mandate of the people.’”’ (London T'imes, October 11, 1916.) The 
question has often been asked as to how King Constantine got into his head 
this peculiar notion of being a sovereign of Greece by Divine right. Some 
ascribe it to his relationship to Emperor William II; others assert that the King 
was haunted by such ideas even during his father’s lifetime, who vainly, it seems, 
tried to dissipate this extraordinary conception of his son as to the origin of his 
future legal rights. But the case of the King of Prussia and the Emperor of 
Germany is entirely different. The Kaiser claims that his crown was not given 
to his family, but placed upon the head of the Hohenzollern by the grace of 
God. Thus, speaking at Coblenz on August 31, 1897, he said that his grand- 
father (William I) “came forth from Coblenz to ascend the throne as a chosen 
instrument of the Lord,” that ‘thus he regarded himself,” and that his was a 
“‘Kingship by the grace of God.” (See the Times, September 2, 1897. See also 
speech at Koeningsberg, August 25, 1910, in the Times, August 27, 1910.) 

That this theory is now obsolete not only in England, but also in the coun- 
tries of Continental Europe, is the view of various distinguished jurists. Even 
Blackstone, writing shortly after the middle of the eighteenth century, says 
that such a title may be allowed “ under the theocratical establishment of the 
children of Israel’? (Commentaries, Book I, Chap. 3). 

On the other hand, the learned author of the “‘Law and Custom of the 
Constitution ” (Sir William Anson), in tracing the origin of this doctrine, tells 
us that when the Reformation destroyed the feudal conception of society, and 
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Mr. Zaimis for his Prime Minister, who, on October 7, 1915, formed 
a Cabinet to the liking of the sovereign, and during his Premiership 
simply carried out the instructions of the King, like all the other 
Premiers who assumed power after the fall of the Venizelos Cabinet. 
A week after the fall of Venizelos, i.e., on October 14, 1915, Bul- 
garia, having evidently received assurances from King Constantine 
that Greece would not assist her ally Serbia, declared war upon the 
latter country. The will of the sovereign, in defiance of the sovereign 
will of the nation, was to avoid a clash at any price between Greece 
and the Teutonic Powers, even at the cost of dishonoring the country 
by violating a solemn treaty. Therefore, the new Prime Minister, 
in obedience to the command of his royal master, informed the Serbian 
Government after the invasion of its territory by the Bulgarian troops, 
that Hellas was not bound to draw the sword for the sake of Serbia, 
because, as Mr. Zaimis argued, the treaty of alliance between the two 
contracting parties had in view a Balkan and not a European war. 
Such was the construction given to the provisions of that treaty by 
the Greek Government then in power.*’ 


the “dependence of the King upon the earthly power was exploded,’ men 
sought for some theory of political duty and they found it in the conception of 
Divine right (Volume I, ed. 1911, pp. 37-39). See also Gneist, Geschichte der 
Englischen Verfassung, pp. 545-546. See also valuable information given on 
this point by Duguit, Traité de droit Constitutionnel (Vol. I, pp. 24-28). 

On the theory of Divine right generally, see Jellinek, Allgemeine Staatslehre, 
ed. 1914, pp. 670 et seg.; also, Bluntschli, Allgemeine Staatslehre, ed. 1886, pp. 
332-334, remarks (a, b, c, d, e, and f), who asserts that Frederick the Great 
repudiated this doctrine, and justly observes that “‘ the new world cannot be 
beguiled with this production of a morbid imagination.” 

On the exaggerated conception of regal rights of Louis XIV, see F. Laurent, 
Histoire du droit des gens, Vol. XI, pp. 10-13. 

E. Glasson tells us that the words “ King by the Grace of God,” which 
had at one time disappeared from the English coins, reappeared during the 
cabinet of Lord John Russell, in order to satisfy “certain trivial scruples” 
(Histoire du droit et des constitutions politiques, civils et juridiques de I’ Angleterre, 
Vol. V, pp. 407-408). 

That these words have no serious meaning now is the view also of Italian 
writers, who tell us that the King of Italy calls himself “ King by the Grace of 
God, and by the will of the nation.”” (See L. Palma, Corso di Dirit to Costituzionale, 
Vol. II, p. 375; see also C. Brusa, Staatsrecht des Kénigreichs Italien in Mar- 
quardsen’s Handbuch des Offentlichen Rechts, Vol. IV, pp. 72-76. 

‘7 This point will be fully discussed in the second part of this article. 
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The new Government could not, however, long stand on its feet, 
and lacking the support in the Boulé of the party of Mr. Venizelos, 
the Zaimis Cabinet was obliged to resign on November 5, 1915. The 
King looked around again for another Premier who would follow “his 
policy,” and such a Prime Minister was found in the person of Mr. 
Skouloudis, who, with the support of Mr. Gounaris, formed a Cabinet. 
The new Premier, as the events subsequently proved, was reduced to 
a mere scribe to carry out the royal will whatever that might be. 


’ and contrary to all 


Now the King, upon the advice of his ‘‘ Ministers,’ 
parliamentary usage, again dissolved the Boulé, so as to be unham- 
pered in carrying out “his policy.”” But Mr. Venizelos and his party, 
considering this step to be contrary to the Constitution, refused to 
take part in the elections which took place in December, 1915. The 
elections being unchallenged, all the candidates put forth by Mr. 
Gounaris were elected. Consequently the new Cabinet remained in 
power to carry out the royal will. From that time Greece began to 
suffer the consequences of the “royal policy.” 

The history of Hellas, both ancient and rm ‘dern, does not offer 
an example in which its public affairs were conducted in such a 
narrow-minded, stupidly stubborn way, bordering even upon treachery. 
The guiding spirit of this pernicious policy was no doubt King Con- 
stantine who, imagining himself to be a God-sent sovereign, assumed 
dictatorial powers, threw to the winds the Constitutional Charter 
which he had pledged under oath to maintain, and destroyed every 
vestige of the liberal institutions with which the country was endowed. 
According to all accounts, the ‘King of the Hellenes’”’ inaugurated 
on the shores of the Mediterranean a system akin to that in vogue 
on the shores of the Bosphorus, emulating the notorious ex-Sultan 
Hamid in his system of spies and parasites, of prosecutions and ruth- 
less treatment of those who opposed his policy. 

It was but natural that the ultimate result of this ‘‘royal policy” 
was the humiliation of Greece, the loss of the friendship and esteem 
of her benefactors and traditional protectors, the contempt of her 
enemies, financial ruin, and, worse than all her calamities, the loss of 
honor in not fulfilling her treaty obligations toward her faithful ally, 
Serbia. 
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Is it, therefore, any wonder that the modern Cretan Epimenides,** 
being transformed by Pallas Athena into a full-fledged Hercules, 
should be preparing to cleanse the new Augean Stables in Greece, or 
into a modern Theseus®® who, after accomplishing the great task set 
upon him and his associates, expects to return to Athens in order to 
establish the national union shattered to pieces by the “King of the 


Hellenes.”’ 
THEODORE P. Ion. 


58 A name given to Mr. Venizelos by the present writer in an article entitled 
“The Cretan Question” in the April, 1910, issue of this JouRNAL, on account of his 
great services to Greece during the peaceful revolution of 1909, when by his presence 
in Athens he brought about a speedy settlement of the then burning questions. 
Epimenides, the Cretan prophet and poet, was brought to Athens by the Legislator 
Solon to cure the evils then prevailing in the city. 

59 Theseus, a Greek hero, according to tradition, after performing many heroic 
deeds, returned to Athens, and there united the various tribes, then at war with 
each other. In token of this national union, he instituted the famous festivals of 


Panathenga. 


CONTRIBUTIONS, REQUISITIONS, AND COMPULSORY 
SERVICE IN OCCUPIED TERRITORY ! 


[Bernc Part XII or “Some QUuEsTIONS OF INTERNATIONAL LAW IN THE EUROPEAN 
War,’’ ConTINUED From PREvi0ous NUMBERS OF THE JOURNAL] 


In all the wars of the past century in which Germany was a party, 
her policy in respect to the exaction of pecuniary contributions, the 


imposition of fines on communities, and the requisition of supplies and 
services from the inhabitants of occupied territory has been especially 
rigorous and in accord with the extreme views which her military 
writers and publicists have always held in regard to the rights of a 
military occupant. Bluntschli charged the Prussians with having 
levied without sufficient reason excessive contributions during the 
War of 1866 on various towns and cities which took sides with 
Austria, and he adds that such methods of warfare were not civilized, 
and Europe no longer recognizes them as such.? The town of Frank- 
fort was assessed 12,000,000 marks, and after this sum had been 
handed over, 40,000,000 more was demanded but was subsequently 
remitted by the King of Prussia, to whom the town sent a deputation 
praying to be relieved of this enormous imposition. Rations of the 
value of about 40,000,000 marks were also exacted from the town.‘ 
Other towns were subjected to similar requisitions. 

During the Franco-German War of 1870-71, the Germans, as is 
well known, not only resorted to the power of requisition on a huge 
and unprecedented scale, but in addition levied heavy contributions 
on many towns and districts which they occupied, as well as imposed 
exorbitant fines on communes in which francs tireurs operated and 


1 German policy in respect to fines and other collective penalties will be con- 
sidered in another paper. 

2 Droit International Codifié (French trans. by Lardy), sec. 654. 

’ Spaight, War Rights on Land, p. 393. 

* Hozier, Seven Weeks War, p. 80. 
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even on the communes from which they originally came. Heavy 
fines were also imposed on communes in which railway lines were 
damaged by individuals or in which other acts were committed 
against the German military authority. Thus the Department of 
the Lower Seine was assessed 24,000,000 frances, and Rouen was 
required to raise 6,500,000 frances in five days. The petty town of 
Haguenau was taxed 1,000,000 francs; Mons was compelled to pay 
4,000,000 franes; Paris was taxed 200,000,000 francs, and after the 
signing of the armistice the Departments of the Seine-et-Oise and Oise 
were compelled to raise 10,000,000 frances. In December, 1870, a per 
capita assessment of 25 francs per head was levied on the inhabitants 
of all the occupied districts in France for the avowed purpose of 
breaking the resistance of the population and of exerting pressure 
upon the people to turn them against Gambetta and bring about 
the election of an assembly in favor of ending the war.’ This ex- 
pedient, says Loening, ‘was extraordinary, but the situation was none 
the less so.’’§ 

In nearly all the cities occupied, says Calvo, the inhabitants were 
compelled to raise within short periods of time enormous sums ex- 
ceeding many times the resources of the municipal treasuries, and 
necessitating recourse to forced loans or appeals to the generosity of 
the inhabitants. The Minister of the Interior in an official report 
to the National Assembly in 1871 estimated that in the thirty-four 
departments invaded, the contributions of war levied by the German 
authorities amounted to 39,000,000 frances, the taxes collected aggre- 
gated 49,000,000 and the supplies requisitioned totaled 327,000,000.'° 


5 Spaight, p. 122; Bonfils, Droit Int. Public, sec. 1219; Calvo, Droit Int. Pub., 
sec. 2236; Mérignhac, Lois et Coutumes, sec. 106; Nys, Droit Int., Vol. III, p. 429; 
Despagnet, Droit Int. Pub., sec. 589; Bluntschli, op. cit., sec. 643 bis; Latifi, Effects 
of War on Property, p. 34: Andler, Les usages de la Guerre et la Doctrine de I’ Etat- 
Major Allemand p. 25. 

6 Bonfils, sec. 1226, n. 3; Calvo, Vol. IV, p. 266; Latifi, p. 34; Rouard de 
Card, Droit Int., La Guerre cont. et la propriété, p. 178; and Depambour, Effets de 
Voccupation en Temps de Guerre, p. 77. 

7 Bonfils, sec. 1222. 

8 Rev. de Droit Int., Vol. V, p. 108. 

9 Op. cit., Vol. IV, sec. 2254. 

10 Despagnet, Droit Int. Public, sec. 588. See also Bonfils, sec. 1226, n. 3; 
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Many of the contributions thus levied did not differ from pillage 
except in name." While a few German writers, like Bluntschli,” 
Geffcken," and Wehberg,“ think the German authorities went too far, 
the vast majority of them have defended the German practice, even 
when it was resorted to avowedly for the purpose of breaking the 
resistance of the French and of compelling them to sue for peace.’ 
The German General Staff in the KAriegsbrauch im Landkriege 
asserts that the power of requisition was resorted to by the Germans 
during the Franco-German War “with the utmost tenderness for the 
inhabitants, even if in isolated cases excesses occurred.” It justifies 
the excessive severity in respect to the imposition of fines on the 
ground of the ‘“c.abittered character which the war took on in its 
latest stage and the lively participation of the population which 
necessitated the sternest measures.”’ The charge in respect to the 
levying of excessive contributions is disposed of by the remark that 
“the total of all the money contributions raised in the War of 1870 
may be called a minimum compared with the sums which Napoleon 
yas accustomed to draw from the territories occupied by him.” * It 
seems difficult, however, to reconcile the harsh and sweeping system of 
exploitation which the German military authorities adopted in France 
with the admission of the General Staff that “‘the arbitrary enrich- 


Pont, Les Réquisitions militaires, p. 94; Kluber, p. 359; and Rouard de Card, p. 
180. Excellent reviews of the law and practice in respect to requisitions and con- 
tributions may be found in two articles by Ernest Nys in the Revue de Droit Int. et 
de Lég. Comparée, Vol. 38 (1906), pp. 274 ff. and 406 ff.; and in an article by C. N. 
Gregory in the Columbia Law Review for March, 1915, pp. 1-21; see also Bord- 
well, Law of War, see index; Halleck, Int. Law, Vol. II, see index; Calvo, Droit 
Int., Vol. IV, secs. 2235 ff.; Spaight, pp. 395 ff.; Thomas, Réquisitions militaires. 

11 Compare Latifi, Effects of War on Private Property, p. 34, and Bluntschli, 
op. cit., sec. 654. 

12 Op. cit., sec. 654. 

13 Edition of Heffter, p. 30, n. 4. 

144 Capture in War (English trans. by Robertson), Ch. IV. 

4 See for example two articles by Loening entitled L’ Administration du Gouver- 
neur-Général de !’ Alsace durant la Guerre de 1870-71 in the Revue de Droit Int., 
1872-73 (Vols. IV-V), pp. 692 ff. and 69 ff. A German publication entitled Zum 
Gebrauch im Feindsland, published at Berlin in 1906, contains a variety of formularies 
for the use of military commanders in levying contributions and imposing fines. 

4 Morgan, The War Book of the German General Staff, pp. 177-178. 
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ment of the conqueror is not permitted by modern opinion”’ and that 
“a conqueror is not justified in recouping himself for the cost of the 
war by inroads upon the property of private individuals, even though 
the war was forced upon him.” !” 

After this brief review of German policy during the wars of 1866 
and 1870-71, we may turn to an examination of German practice 
during the present war. As has been said, German writers have 
attempted to justify the exercise on an extensive scale of the bellig- 
erent right of requisition and the right to exact contributions during 
the War of 1870-71, partly on the ground that the war was forced 
on Germany and consequently it was legitimate to resort to pecuniary 
levies to make those who had brought on the war bear a portion of 
the cost, and also to break their spirit of resistance and to induce 
them to sue for peace. 

In the present war, however, no such excuse can be pleaded, be- 
cause Germany was herself the aggressor against Belgium. Moreover, 
the impoverished condition to which Belgium was reduced in conse- 
quence of the German invasion made the imposition of heavy pecuni- 
ary exactions a peculiar hardship for those who were compelled to 
raise the large sums demanded. But this extenuating circumstance 
does not appear to have been taken into consideration, and no sooner 
had the German military forces established themselves in Belgium 
than they proceeded to levy pecuniary impositions of various kinds 
on the towns, cities and districts which fell under their occupation, 
to say nothing of the enormous community fines, which it is not my 
purpose to consider at this time. 

The following list of “war contributions” is reported to have been 
levied upon Belgian and French towns and districts during the first 
month of the war: Brussels, 200,000,000 frances; Liége (Province and 
city), 50,000,000; Louvain, 100,000; Brabant (Province), 450,000,000; 
Lille, 7,000,000; Amiens, 1,000,000; Roubaix and Tourcoing, 1,000,000; 
Lens, 700,000; Armentieres, 500,000; total, 710,300,000 franes.* It 


17 Tbid., p. 177. 

18 London -Times, Sept. 8, 1914. An Amsterdam dispatch of Nov. 2, 1914, 
stated that the Brussels ‘‘war indemnity” had been fixed at 45,000,000 francs. 
It is stated in the Fifth Report of the Belgian Commission of Inquiry that the con- 
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is not clear from the press dispatches what was the exact nature of 
these impositions. In some cases they may have been fines for 
individual offenses against the orders of the occupying belligerent, 
but apparently they fall within the category of “contributions” as 
the term is used in the treatises on internation] law. Other similar 
exactions followed in quick succession. In October, after the fall of 
Antwerp, a contribution of 40,000,000 frances was levied on that city. 
Namur and the seventeen neighboring communes were subjected to a 
“war contribution”’ of 50,000,000 francs, which was afterwards reduced 
to 32,000,000, on condition that the first million should be paid within 


24 hours.!9 
By an order of December 10, 1914, issued by General von Bissing, 


c 


Governor-General of Belgium, a war contribution of 480,000,000 
francs was levied upon the nine occupied provinces of Belgium, the 
same to be paid in twelve monthly instalments of 40,000,000 on the 
tenth of each month.2° It appears that the amount of the monthly 
contribution was first fixed at 35,000,000, but the Belgian authorities 
agreed that it should be raised to 40,000,000 in return for the promise 
of the German authorities to pay cash for the supplies requisitioned 
by them, and for assurances that the assessment would be limited to 
twelve months and that no additional general contribution would be 
exacted. This appears from an avis published by General von Bissing 


on January 9, 1915,” which declared that 


Subject to the conditions that the contributions imposed on the 
nine provinces for the duration of a year, amounting to 40,000,000 


tribution levied on Louvain was reduced to 30,000 franes. Massart (Belgians under 
the German Eagle, p. 156) states that the contribution levied on the city of Liége 
was 20,000,000 francs and that on Brussels was 45,000,000. According to Massart 
the levy of 450,000,000 on the province of Brabant was so utterly exorbitant” that 
the Germans were induced to cancel it. It is not unlikely that the reports in the 
London T%mes are exaggerated in some instances. 

19 The Martyrdom of Belgium: Testimony of an Eye Witness, p. 7. Massart, 
op. cit., p. 156, says the contribution imposed on Antwerp was 40,000,000 francs. 
Some reports place the amount as high as 500,000,000. 

20 Text in Arrétés et Proclamations de Guerre Allemandes (Allen and Unwin, 
London, 1915), p. 49; also in Huberich and Speyer, German Legislation in Belgium, 
2nd ser., p. 11; and Clunet, 1915, p. 48. 

21 Arrétés et Proclamations, pp. 73-74. 
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franes per month, are punctually paid, the following stipulations are 
ordered by the military authority: 

1. No additional contributions shall be imposed on the state, 
the provinces or the communes, other than those which constitute 
fines made necessary by reprenhesible acts against the German army 
or the German administration. 

2. For the stationary troops and fighting armies, requisitions, that 
is to say, obligatory prestations for their care and maintenance, shall 
be paid for as soon as possible. Payments for articles sold shall be 
made on the production of requisition receipts duly verified and as 
soon as possible after the fact of the payment of the next monthly 
contribution has been established. 

3. That indemnities for requisitioned merchandise or merchandise 
to be requisitioned en bloc shall be paid as soon as possible in cur- 
rency, in commercial bills of exchange or in credits on German banks. 


With this understanding, the installments were promptly paid 
each month through the agency of an association of banks, each 
of which contributed a certain portion of the total. The Belgians 
contend, however, that the stipulations were violated by the Ger- 
mans by renewing in November, 1915, for an indefinite term, the 
monthly contribution of 40,000,000 franes, which had been limited to 
one year, and by refusing to make prompt payments for goods and 
services requisitioned. The Belgian Government protested against the 
renewal of the levy, not only as a violation of an agreement entered 
into by the Belgian authorities and the Governor-General, but also on 
the ground that it was excessive, the sum being twenty times the 
amount of the taxes levied by the nine provinces in time of peace.?!* 

Estimating the total population remaining in Belgium at 6,000,000, 
this contribution amounted to a per capita exaction of 80 francs, 
without taking into account the various local contributions and fines 
imposed on particular localities. As the total budget of the state 
in peace times varied between 600,000,000 and 800,000,000 francs 
per year, it will be seen that the general contribution imposed by 
Von Bissing amounted to between two-thirds and three-fourths of 
the customary taxes levied for state purposes. The special contri- 


2¢ In November, 1916, a general levy of 10,000,000 francs per month in addition 
to the above 40,000,000 monthly imposition was made by the German authorities. 
The purpose alleged was “to pay the cost of the maintenance of the German army 
of occupation and the German administration of the occupied territory.” 


i 
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bution of 50,000,000 levied on the city of Liége in September, 1914, 
amounted to about 60 francs per capita, which, added to the 80 
francs of the general contribution, aggregated 140 francs. Under the 
existing conditions this amount certainly seems excessive. 

Article 49 of the Hague Convention of 1907 respecting the Laws 
and Customs of War on Land provides that if an occupant levies 
in addition to the regular taxes ‘‘other money contributions 
this shall be only for the needs of the army or of the administration 
of the territory in question.”” The phrase “needs of the army” is 
unfortunately very elastic ? and might be interpreted to cover almost 
unlimited exactions, but it was clearly not the intention of the Hague 
Conference to authorize military commanders to exact contributions 
for the enrichment of the occupying belligerent, for the purpose of 
covering the expenses of the war, or to impose fines under the dis- 
guise of contributions. 

Bluntschli justly remarks that international law forbids a military 
occupant from exacting any other contributions than those which 
are absolutely indispensable for the maintenance and needs of the 
army.*> Spaight holds a similar view, and he adds that even under 
the restrictions imposed by international law they strike one as 
being peculiarly unjust and are in fact a relic of the theory that an 
invader has a vested right to the private property of those who fall 
within his power.** Loening and other German writers hold that it 
is legitimate for a military occupant to exact money contributions 
for the purpose of forcing an enemy to submit,”®> and Lammasch de- 
fended this proposition at The Hague in 1899, but it found no favor. 

There was formerly a small group of writers who maintained 
that contributions were to be regarded as ransoms or exactions in 
lieu of pillage, which a conqueror is content to accept as a payment 

22 At the Second Hague Conference an effort was made to substitute for the 
vague term ‘needs of the army” a more precise one (e.g., “‘absolute necessity’’), 
but the proposal was rejected through fear of compromising the success of the con- 
vention. Several delegates, notably Lansberge, Odier, and Karnebeek, advocated 
the abolition of contributions, but this proposal was defeated. Actes et Documents, 
Ill, p. 134. 

23 Op. cit., sec. 654. 


% Op. cit., p. 383. 
% Rev. de Droit Int., Vol. V, p. 107. 
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for his benevolence in sparing the inhabitants from fire and sword.” 
This view is now generally rejected, even by German writers.*? 
Bonfils very aptly remarks that contributions cannot be regarded as 
legitimate substitutes for pillage, because pillage is now forbidden.*® 
War today, says Bluntschli, is civilized; the right of pillage no longer 
exists, still less the right to destroy without necessity; consequently 
there can be no such thing as paying for immunity from this pre- 
tended right.2® The older view, says Wehberg, a distinguished and en- 
lightened German authority, is contrary to the modern usages of war. 
“As all destruction of enemy private property,” he observes, “con- 
tributes to weaken one’s opponent, the utmost possible devastation 
of his country would be the best means of quickly achieving victory. 
Such a course, however, can no longer be regarded as permissible. 
Lammasch,” he adds, “is on the wrong track, for plundering is ex- 
pressly forbidden by the Hague Convention (Art. 27).’’ %° 

Likewise the theory held by some writers, such as Masse and 
Bedari, that the power of a belligerent to levy contributions on the 
inhabitants may be used as a means of indemnifying himself for the 
expense of the war, is no longer admitted. Such a contention, as 
Calvo remarks, is in flagrant contradiction with the principle that war 
is a contest between states and not peoples. A belligerent, there- 
fore, has no more right to compel the inhabitants to supply him 
with money for carrying on the war than he has to compel them 
to enlist in his armies.** The old maxim that “war must support 
war’’ (la guerre nourrit la guerre) is repudiated by the Hague Conven- 
tions and by practically all the text writers. Warning his readers 


2% Among those who held this view were Vattel, Bk. III, Ch. 19; Martens, 
Précis, Vol. II, sec. 280; Kluber, sec. 251. See Rouard de Card, p. 174. 

27 For example, by Lueder in Holtzendorff’s Handbuch, p. 503; Wehberg, 
Capture in War, p. 40; Meurer, Die Haager Friedenskonferenz, Vol. II, p. 286; and 
Die vilkerrechtliche Stellung der vom Feind besetzten Gebiete (1915), p. 70; Strupp, 
Das internationale Landkriegsrecht, p. 107; and Zorn, Das Kriegsrecht zu Land, pp. 
307-308. 

28 Sec. 1220. See also Verger’s Notes on Martens’ Précis, 249-254. 
® Op. cit., sec. 654. 

30 Capture in War, p. 42. Cf. also Strupp, op. cit., p. 107. 
3 Droit Int. Pub., Vol. IV, sec. 2231. 
2 Compare Pont, Les Réquisitions militaires, p. 98. 
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against this maxim, Wehberg points out that it could apply even 
under the most liberal interpretation only to property belonging to 
the enemy state and not to private property. Contributions of any 
sort, he remarks, to cover the expenses of the war or to enrich one’s 
treasury are not allowable. They are limited to the urgent needs 
of the army and the administration of the territory occupied, and 
the power to exact them must be strictly interpreted.** Leuder, to 
quote one more highly respected German authority, takes the same 
view. War, he says, is waged against states, not against individuals; 
and a belligerent has no right to exact contributions as booty or 
plunder or to assess the cost of carrying on the war upon the con- 
quered population, or for the purpose of compelling the enemy to 
sue for peace.* 

A few German writers, like Loening, however, still maintain, as 
stated above, that the power to levy contributions may be employed 
for the purpose of breaking the spirit of resistance of the enemy, and 
thus compelling him to submit;* and this seems to be the view 
laid down in the Kriegsbrauch im Landkriege, where it is said that 
“experience has shown that pecuniary exactions produce the great- 
est effect on the civil population.” * This theory Bonfils char- 
acterizes as “‘pure sophistry.” If, he says, it is permissible to bring 
pressure on the inhabitants to sue for peace by imposing money 
exactions on them, why not admit the right of pillage, incendiarism, 
murder, robbery, etc.? It is impossible, he concludes, to justify the 
claim to levy pecuniary contributions, since the effect is only to 
replenish the treasury of the enemy and incite the cupidity of mili- 
tary commanders.*” The view expressed in the German manual 
forms a striking contrast to that of the French manual, where it is 
declared that contributions of war, properly speaking, cannot be 


3% Op. cit., p. 41. Compare also Bentwich, War and the Private Citizen, p. 
62, Verger’s Criticism of Martens’ View, Précis, Vol. II, sec. 279, and Nys in the 
Rev. de Droit Int., Vol. 38, p. 429. 

3 Holtzendorff’s Handbuch des Vélkerrechts, Vol. IV, p. 503. 

35 See his article cited above in the Revue de Droit Int., Vol. V. 

% Morgan, The War Book of the German General Staff, p. 178. 

37 Op. cit., secs. 1222-1223. Mérignhac (sec. 166) appears to hold a similar 
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imposed for the purpose of enriching a belligerent or for weakening 
his adversary. In general, it says, no money contributions may be 
imposed unless the inhabitants refuse to furnish supplies in kind.** 

What appears to have been an innovation in the practice of levy- 
ing pecuniary exactions on the people of an occupied territory was 
the imposition by the Germans in certain instances of special contri- 
butions on particular individuals of wealth.** Such a procedure would 
seem to be nothing more than a form of confiscation in violation of 
the principle of immunity of private property from capture, and 
there is no sanction for it either in the laws of war or in the prac- 
tice of the past. The regulations of the Hague Convention, as well 
as the discussions of the subject by the text writers, assume that 
communities and not individuals may be made the subject of contri- 
butions. The French Manual of the Laws of War expressly states 
that contributions may be imposed on communities and districts and 
not on individuals, and this has always been the view held and 
acted upon in practice.*° 

In addition to the general and special contributions exacted by 
the Germans, they, of course, continued to collect the regular taxes, 
not only from the inhabitants who remained in the territory occu- 
pied, but an attempt was even made to collect them from those who 
had left the country and gone into exile. By an order issued by 
Governor-General von Bissing, dated January 16, 1915, it was 
declared that all Belgians who were subject to the regular personal 
tax for the year 1914 and who since the outbreak of the war had 
voluntarily left the country and had remained abroad for more than 
two months and who should not return before the first of March, 
1915, should be subject to an additional tax equal in amount to ten 


38 Manuel de Lois de la Guerre Continentale, 4th ed., 1913, Art. 107. 

8° Sarolea in his ‘‘How Belgium Saved Europe,”’ p. 140, referring to this practice 
by the Germans in 1914-15, mentions the imposition of a contribution of 1,000,000 
francs on Baron Lambert de Rothschild, and a contribution of 30,000,000 francs on 
M. Solvay, the well-known Belgian manufacturer. This charge seems to be ad- 
mitted by Meurer, Die vélker-rechtliche Stellung der vom Feind besetzten Gebiete (1915), 
p. 71, who remarks that “in practice, contributions have heretofore been laid on 
cities and districts, but according to newspaper accounts heavy contributions have 
been laid on an individual firm by the Germans in Belgium.” 
40 Manuel de Lois de la Guerre Continentale (1913), Art. 108. 
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times the usual personal tax.*! The said tax was declared to be due 
not later than April 15th, and would be recoverable by execution on 
the property of those liable thereto. 

This attempt to punish those who had fled from Belgium and to 
compel them to return was regarded as peculiarly harsh and severe, 
and the Belgian Government addressed a protest to the Governments 
of Belgium’s Allies and to those of neutral states against the order 
as ‘‘a breach not only of the Hague Convention respecting the Laws 
and Customs of War, but a flagrant breach of a solemn promise.” 
To an impartial mind, General von Bissing’s order can only appear as 
an unnecessarily severe measure and without justification. It was 
not reprehensible under the circumstances that large numbers of 
the Belgian population should have preferred to go into exile to es- 
cape what appeared to them as a regime of intolerable severity, and 
it was clearly their right to do so without being exposed to punish- 
ment by confiscation of the property which they left behind. 

The information available regarding the nature and amount of 
supplies requisitioned by the Germans in the occupied territories is, 
of course, less definite than that concerning contributions, since orders 
of requisition are not issued with the same formalities as those by 


which contributions are levied, and are not found in the published 
collections of military orders and proclamations which is our chief 
source of information concerning the imposition of contributions. 
There is, however, sufficient information to warrant the statement 
that during the present war the Germans have followed their tradi- 
tional practice in the occupied districts of Belgium and France. 
Soon after the entrance of the German armies into Belgium, the miil- 
tary authorities took steps to ascertain the location and the amount 
of the available Belgian stock of various articles which they were 
likely to need, and to prohibit their exportation from the country. 
Thus, by successive orders the owners or managers of manufacturing 
establishments, refineries, depots, warehouses, ete., were required to 


41 Text in Arrétés et Proclamations de Guerre Allemandes, p. 79; also in Huberich 
and Speyer, German Legislation in Belgium, 2nd ser., p. 41. For a Belgian view 
of the harshness of this measure, see Massart, Belgians under the German Eagle, 
p. 299. 
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furnish the military authorities, under penalty of confiscation, with 
detailed inventories of their stocks of lead, copper, aluminum, bronze, 
zinc, grain, flour, vegetables, potatoes, benzine, petroleum, glycerine, 
rubber, sugar, molasses, syrup, and various other articles. As stated 
above, embargoes on the export of such supplies were then pro- 
claimed.” By an order of September 30, 1914, the exportation of 
Belgian horses, hogs, sheep, and alimentary products of every char- 
acter was also prohibited (except to Germany) under penalty of con- 
fiscation.“ The evident purpose of these orders was to insure the 
conservation of the domestic supply of all such articles for the use 
of the Germans themselves. 

The Belgians charge that as soon as the German armies entered 
Belgium they proceeded to make liberal requisitions upon the inhabit- 
ants for supplies of various kinds, although no information, except in 
a few cases, is available as to the precise amounts taken.“ The 
reports of the Belgian Commission of Inquiry allege that in many 
places a wholesale policy of pillage and plunder took place;* no 
records were kept of the supplies taken, no receipts were given, and 
in many instances no payments were made. 

A report published by the Rockefeller Foundation in February, 
1915, stated that the Germans had requisitioned grain, foodstuffs, 
cattle, and horses in all the towns and villages; also stocks of cotton 
and wool, raw material, and manufactured goods. ‘‘The destruction 
of implements and plants,” said the report, “cannot be estimated. 
In the smallest villages through which the army passed, no less than 


42 Texts of these orders may be found in Huberich and Speyer, German Legisla- 
tion for the Occupied Territories of Belgium, Ist ser., pp. 27, 28, 96; 2nd ser., pp. 
39, 40, 52, 53, 111. 43 Jbid., 1st ser., p. 21. 

“ Report of the Belgian Commission of Inquiry, p. 25; Sarolea, How Belgium 
Saved Europe, p. 140; Phillipson, International Law and the Great War, p. 
236; Massart, op. cit., pp. 132, ff; Grondys, The Germans in Belgium, p. 29; 
and Dampierre, L’Allemagne et le Droit des Gens, pp, 147 ff. 

“ The charge of pillage is confirmed in some instances by testimony found in 
the diaries of captured or dead German soldiers. See Bédier, German Atrocities 
from German Evidence, pp. 21-23, for examples of diaries containing such testi- 
mony. See, also, Eric Fisher Wood, Note Book of an Attache, p. 189; Owen John- 
son, The Spirit of France, p. 53. Appendix B of the Bryce Report; and Dampierre, 
op. cit., pp. 154 ff. 
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in some of the great towns, as Louvain and Malines, in which fight- 
ing took place or which were completely destroyed by fire, all the 
houses left standing have been pillaged. We noticed in several of 
these houses that the furniture which it was impossible to carry away 
was broken to pieces.’ 

M. Castelein, President of the Antwerp Chamber of Commerce, 
in a report to the Intercommunal Commission, made public in Novem- 
ber, 1915, thus described the requisitions made on the inhabitants of 
that city: 

These requisitions reached an enormous figure, embracing the total 
amount of stocks in our warehouses and stores accumulated there 
at the time of the occupation of our town by German troops. The 
requisitioned goods were for the most part removed from the town 
during the months of November and December by virtue of might 
which is greater than right, with the minimum of formality, without 
any regard to the rights of the owners or holders, without any previ- 
ous agreement as to the price of the sale. The actual figures of the 
requisitions, of which I have been able to get the details only regard- 
ing raw merchandise, this then representing the major part of our 
imports, have reached and possibly passed 85,000,000 francs. 


According to M. Castelein, the approximate value of requisitions 
on Antwerp prior to March, 1915, was as follows: 


Francs 
Animal and vegetable oils . . 6,000,000 
3,000,000 


Information concerning the German policy of requisitions in Poland and 
other territories occupied by the German armies is too indefinite to justify an at- 
tempt to describe it here. Sweeping charges have, of course, been made that 
Poland in particular was the object of a wholesale system of spoliation under the 
guise of requisitions. Vehicles, farm machinery, grain, potatoes, and other sup- 
plies in large quantities are alleged to have been taken not only for the use of the 
military forces but for transportation to Germany. A dark pictuce of the situ- 
ation may be found in the London Times of November 25, 1915; see also the New 
York Times of the same date. The extensive system of requisitions in Poland, 
and especially the carrying away of supplies to Germany, caused the British Gov- 
ernment to refuse to permit the sending of food for the relief of the Polish popu- 
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Leather goods imported from abroad . . . . . . . . . 20,000,000 
2,000,000 


For most of these supplies, the Belgians charge that no receipts 
were given. Of the 85,000,000 francs, worth of merchandise thus 
requisitioned, M. Castelein estimated that not more than 20,000,000 
frances had been paid for at the time of his report, but after much com- 
plaint and delay the owners had succeeded in obtaining their vouchers.* 

The rules governing the right of requisition are found in Article 
52 of the Hague Convention of 1907 respecting the Laws and Customs 
of War on Land. They are as follows: 


Neither requisitions in kind nor service can be demanded from 
communes nor inhabitants, except for the needs of the army of 
occupation. 

They shall be in proportion to the resources of the country. .. . 

Contributions in kind shall, as far as possible, be paid for in 
cash; if not, a receipt shall be given, and the payment of the amount 
due shall be made as soon as possible.” 


These rules, the Belgian Commission of Inquiry alleges, were 
systematically violated.‘ 


lation; this on the ground that it would involve the rendering of assistance to 
the Germans. The diplomatic correspondence relating to the matter may be 
found in a British White Paper entitled ‘‘ Correspondence Respecting the Relief 
of Allied Territories in the Occupation of the Enemy.” Misc. No. 32, 1916, Cd. 
8348. 

‘7 Davignon, Belgium and Germany, p. 123; also 13th Report of the Belgian 
Commission of Inquiry. 

*8 Specimen forms of requisition orders issued may be found in Davignon, 
Belgium and Germany. 

‘9 Report on the Violations of the Laws of Nations (English trans.), p. xvi. 
Some German writers still maintain, or did recently, that requisition of supplies or 
services without payment is lawful. See Leuder in Holtzendorff, Vol. 1V, p. 502, 
and Loening, in the Rev. de Droit Int., Vol. IV, p. 645. It is the duty of the state, 
says Loening, from which the supplies are taken to indemnify the owners. It is, 
he says, wholly a question of municipal not of international law. In case the state 
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The Bryce Report states that requisition receipts given to the 
peasants for small amounts bore genuine signatures, but that when- 
ever goods of considerable value were taken the receipts were fraudu- 
Jent.°° 

It has been stated by some writers that during the early days 
of the invasion the German armies generally paid cash for the supplies 
which they took, but when it became evident that the Belgians were 
disposed to resist the invaders, the practice of paying cash was dis- 
continued.*' Thus, after the imposition of the contribution of 200,- 


is victorious, it will exact an indemnity from its adversary sufficient in amount to 
cover the value of the supplies taken. But Bluntschli (sec. 655) and practically 
all English and French writers adopt the contrary view. Wehberg (op. cit., p. 47) 
expresses the opinion that Art. 52 of the Hague Convention respecting payment as 
soon as possible is of no value because the requisitioning belligerent will never have 
the means to pay. Usually the defeated belligerent, he says, will have to bear the 
cost. Cf. Zorn, op. cit., p. 314. 

Regarding the rule that requisitions shall be in proportion to the resources of 
the country, Moltke in his well known letter to Bluntschli of Dec. 11, 1880, observed 
that “the soldier who endures suffering, privation, fatigue, and danger cannot be 
content to take only in proportion to the resources of the country. It is necessary 
for him to take all that is necessary to his subsistence.”’ This was also the view 
of Von Clausewitz, Von Kriege, Vol. II. p. 85, who says “the law of requisitions 
has no limits except the exhaustion, impoverishment and destruction of the coun- 
try” of Von Hartmann, Deutsche Rundschau, Vol. XIII, pp. 450, 458, who adopts 
essentially the same view; and it is the view laid down in the Kriegsbrauch im 
Landkriege (Morgan’s trans., pp. 175-176). The right of requisition without pay- 
ment, it says, exists as much as ever, and will certainly be claimed in the future by 
armies in the field, and considering the size of modern armies, must be claimed. As 
to the rule that requisitions must be in proportion to the resources of the country, 
it will never be observed in practice, we are told, for the needs of the army must 
determine the amount. But Strupp, op. cit., p.111, condemns this view. The French 
Manuel (Art. 103) adopts the rule of the Hague Convention. Requisitions, it de- 
clares, can only be made for the indispensable needs of the army. They must be in 
proportion to the resources of the country, and this rule the French armies will ob- 
serve in the enemy’s country. 

60 Evidence and Documents on Alleged German Atrocities, Appendix, p. 288, 
See, also, the 11th Report of the Belgian Commission of Inquiry. 

5t Chambry, The Truth about Louvain, p. 19. On August 4, 1914, the Com- 
mander of the Army of the Meuse, in an address to the Belgian people, promised 
that the Germans would pay in gold for the supplies (vivres) which they found it 
necessary to take and that “‘our soldiers will show themselves to be the better friends 
of a people for whom we feel the highest esteem and the greatest sympathy.” Arrétés 
et Procs. de Guerre Allemandes, p. 3. 
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000,000 francs on Brussels in September, 1914, General von Luett- 
witz published a proclamation in which it was stated that the 
German Government had ordered the payment of requisitions under 
the condition that the city would pay voluntarily and in its entirety 
the war contribution that had been imposed on it. ‘It is only under 
this condition,” he added, “that this favored treatment is accorded 
to Brussels, different from all other cities of Belgium, requisitions upon 
which will be paid for only after the conclusion of peace. If it is 
established that the communal administration of Brussels refused to 
pay the remainder of the said war contribution, no requisition receipt 
will be paid from this date by the government treasury.” ” 

At the time of the imposition of the general contribution of 
40,000,000 francs per month on the inhabitants of the nine occupied 
provinces of Belgium (Dec. 14, 1914), the German authorities promised 
that they would pay cash for all supplies subsequently requisitioned, 
provided the monthly installments of the contribution were punctually 
met. M. Castelein, in his report of November, 1915, charged, how- 
ever, that the Germans were then in arrears to the amount of about 
65,000,000 frances on account of their requisitions at Antwerp. By 
an order of January 15, 1915, Governor von Bissing announced that 
from January 15th there would not, as a general rule, be any requi- 
sitions made without cash payments. In exceptional cases, however, 
where it was not possible to pay cash for supplies which were indis- 
pensable to the army, a receipt would be given. But this rule would 
not apply to the mass of merchandise which had been retamed by 
the military administration at Antwerp and some other places.* 

As stated above, the Belgians also charge that the Hague rule 
which limits the amount of supplies that may be requisitioned to the 
“needs of the army” and requires that they shall be “in proportion 
to the resources of the country” was violated in many instances.™ 

A form of German requisition policy which was the subject of 

8 Text in Arrétés et Procs., p. 14. 

53 Arrétés et Proclamations, p. 77. 

* Thus at Ostend the German soldiers, it is alleged, requisitioned all the food 
and drink, leaving the inhabitants without the necessary means of subsistence, in 


consequence of which they would have been reduced to starvation had not outside 
relief been provided. London Times, Nov. 24, 1914. 
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strong complaint was the seizure and transportation to Germany on 
a somewhat extensive scale of live stock, particularly horses and 
cattle, from the occupied districts. As is well known, the breeding 
of draft horses was one of the leading industries of Belgium, and 
upon the Belgian supply a large part of continental Europe was 
dependent. The annual value of the exportations to Germany alone 
was estimated at 24,000,000 francs.” Soon after the occupation of 
Belgium, the Governor-general issued an order forbidding the expor- 
tation of horses from the occupied districts, but an exception was 
made in the case of exportations to Germany. Then followed, so 
the Belgians allege, a wholesale policy of requisition, especially of 
stallions and brood mares, not for the needs of the army, but for 
transportation to Germany for the use of German farmers and stock 
raisers. During the month of August and the early part of September, 
1914, says the Belgian Commission of Inquiry, the German troops 
seized ‘‘an enormous number” of horses. In the ‘immense majority 
of cases’? no payments were made, although in certain cases receipts 
bearing no genuine signatures, no description or price of the animals 
taken, or which were otherwise irregular, were given. When the 
price was fixed it was inferior to the real value. Taking advantage 
of the Belgian ignorance of the German language, the soldiers occa- 
sionally gave bogus papers. It is also charged that many horses 
were wantonly killed. 

Many horses were confiscated, it is alleged, for the failure of their 
owners to bring them in for sale in compliance with notices posted 
throughout occupied districts by a commission sent by the German 
Minister of Agriculture.5” The horses thus seized were transported 


55 13th Report of the Belgian Commission of Inquiry. 

56 Ibid. 

57 See the text of specimen notices of this character, in the Belgian Report on 
the Violations of the Law of Nations, p. 12, and in Davignon, Belgium and Ger- 
many, p. 119. They are alleged to have been placarded at Lessines, October 5, 
1914; at Binche, October 9th; at Lens, October 13th; at Chievres, October 16th; 
at Gembleux, October 27th; at Tulliers, November 9th; and at Nivelles, November 
27, 1914. 

Mr. Geo. B. McClellan, who traveled through Belgium in 1915 and who defends 
the Germans against many of the acts with which they have been charged, states 
that there was “apparently no lack of cattle, sheep, and poultry” in the country, 
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to Germany, where they were sold at public auction by the Minister 
of Agriculture, by chambers of commerce, or by designated individ- 
uals, official notices being published in the newspapers informing the 
farmers of the community of the intended sales.*$ 

A large number of cattle, and expecially milk cows, was also 
seized in the occupied districts of both Belgium and France and trans- 
ported to Germany. Lord Robert Cecil, British Minister of Mu- 
nitions, on March 19, 1916, referring to the German charge that 
Great Britian was endeavoring to starve the civil population of 
Germany by means of an unlawful blockade, stated that in the occu- 
pied area of northern France there were at the time of the arrival 
of the German armies half a million cattle, whereas 


Hardly one is left today, and Mr. Hoover’s commission is sending 
into that district 3,000,000 tins of condensed milk monthly to keep 
alive the thousands of French babies whose source of supply has 
been taken from them by the Germans. This milk is being paid for 
by French money. Without this fund and the work of a neutral 
commission these French babies would be dying of starvation today. 
Belgium had 1,500,000 cattle; we know that practically half of these 
have gone to Germany. 


If the charges thus made against the Germans are true, it is-im- 
possible to justify them either upon grounds of justice or the law of 
nations. Article 52 of the Hague Convention respecting the Laws 
and Customs of War, expressly forbids requisitions in kind except 
“for the needs of the army of occupation,’ and it further. enacts 
that as far as possible payments shall be made in cash; if not, re- 
ceipts shall be given and payment shall be made as soon as possible. 
It was clearly not the intention of the Conference to authorize the 
taking away by a military occupant of live stock for the maintenance 
of his own industries at home or for the support of the civil popu- 
and that “if the Germans have helped themselves to cattle, as has been charged, 
they have left a great number untouched.’ The Heel of War, p. 57. 

58 The Deutsche Tages Zeitung of February 2, 1915, contained an announce- 
ment of an offer for sale to the highest bidders of 60 head of horses “directly im- 
ported from Belgium.’’ The Kélnische Zeitung of October 13, 1914, contained a 
notice of a “Sale of Belgian horses and mares, Booty of war’’ (260 horses and 54 


mares), “‘on behalf of the Chamber of Agriculture, with the assistance of the Central 
Horse Rearing Society of the Rhine.” 
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lation of his own country. By no process of reasoning can such 
requisitions be construed to be for the ‘‘needs of the army of occu- 
pation.” 

A similar charge was that of committing spoliations upon Belgian 
manufacturing industry by dismantling factories and workshops 
and carrying away their equipment of machinery and tools to Ger- 
many, this also without payment and without furnishing the owners 
with receipts. In the district of Charleroi machinery to the value 
of 12,000,000 francs is alleged to have been taken.*® Down to the 
2ist of January, 1915, the value of machinery thus appropriated 
and sent to Germany was estimated at more than 16,000,000 francs. 
On the 22d of January, 1915, the Belgian Federation of Builders 
addressed a letter to the German Military Governor complaining of 
the spoliation of Belgian manufacturing establishments and the 
removal of their machinery to Germany, often without furnishing 
the owners with receipts or other documents establishing their char- 
acter, quantity, or value.®® The Belgian Government likewise ad- 
dressed a protest to the governments of neutral countries against 
these acts as being contrary to Article 53 of the Hague Convention 
respecting the Laws and Customs of War, which, although it allows, 
subject to restoration and indemnity for its use, the seizure of war 
material belonging to private persons, does not authorize the seizure 
and exportation by an occupying belligerent of machinery and im- 
plements used in the industrial arts.*t The removal and transporta- 

59 Preface to the Belgian Report on Violations of the Laws of Nations in Bel- 
gium, p. xv. It appears that the German authorities entered into a contract with 
a private firm at Cologne by which the latter undertook to forward by the quickest 
route to a German factory machinery and tools seized in Belgium and France and 
to return the same at the close of the war. Davignon, Belgium and Germany, 
p. 121. Mr. A. B. Farquhar, a well known manufacturer, who, as a member of 
the American Industrial Commission, traveled through France and Belgium in 
1916, reported that the Germans had carried away from the occupied portions 
of those countries, ‘all the machinery and everything that would be valuable in 
the reorganization of factories.” New York Times, Nov. 16, 1916. 

69 Jbid., Belgian Report, p. 18; see also Davignon, p. 121; and Massart, 


pp. 158 ff. 

6! Paragraph 2 of Article 53 reads as follows: 

‘All appliances, whether on land, at sea, or in the air, adapted for the trans- 
mission of news or for the transport of persons or goods, apart from cases governed 
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tion to Germany of such machinery, the protest added, ‘neutralizes 
the efforts of manufacturers to continue the operation of their 
factories, condemns large numbers of Belgian workmen to idleness 
and starvation, and will have the result of retarding the resumption 
of trade after the war. These illegal requisitions are all the more 
reprehensible because they affect a people already ruined by the war 
and deprive them of the means absolutely indispensable to their 


subsistence.” @ 


by maritime law, depots of arms, and generally, all kinds of war material, may be 
seized, even though belonging to private persons, but they must be restored and 
compensation for them arranged for at the peace.” 

The authority to requisition, here conferred, is clearly limited to “war materials” 
and is conditioned upon the obligation to restore the same at the end of the war 
and to indemnify the owners for their use. It appears, however, to have been the 
intention of the German authorities to restore at the end of the war the machinery 
thus seized. 

« “Enormous quantities” of raw materials, cotton, wools, nickel, jute, etc., 
art alleged to have been removed to Germany for use in German industries. 
They were, of course, not needed by the army of occupation. Davignon, pp. 113, 
116, and Massart, p. 159. Dean Howard McLenahan of Princeton University, 
who traveled through Belgium and made a special study of conditions there, thus 
describes in an article in the New York Sun the German requisition policy: 

“When the Germans had completed their occupation of Belgium, they apparently 
intended to bring about as far as possible the restoration of normal industrial condi- 
tions. There was published in the papers of Cologne a statement to this effect 
from official sources. Immediately the Labor party denounced this design and 
threatened political retribution if the attempt were made. Subsequently such a 
restoration of industry was made impossible by the removal to Germany of the 
available supplies of raw materials, such as leather, wood, silk, cotton, brass, etc. 

“‘ Apparently all idea of such a restoration of industry was then given up, for 
some time about Jan. 1 a contract was signed between the German officials and a 
wrecking firm in Cologne for the removal to Germany of all the machine tools, 
lathes, planers, milling machines, drill presses, etc., in Belgium. This work of 
removal was actually begun and by Feb. 1 some of the factories of Antwerp had 
been stripped of their equipment. I do not know whether this practice was con- 
tinued after that time or not. 

“The contention that if the Belgians would they could start up their factories 
and run them in the normal way is grotesquely absurd on its face. There is little 
if any raw material in the country, for the Germans have taken away whatever 
there was at the outbreak of war. There is no opportunity to renew the stock be- 
cause of the highly successful British blockade. The Germans control the railroads, 
telegraph and telephone systems and the postal service and make any communica- 
tion of any sort exceedingly difficult. And the Germans place heavy restrictions 
upon the resumption of work at the factories which are in actual part time operation.” 
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What was said above in regard to the illegality of the requisition 
of live stock and their transportation to Germany for the benefit of 
German industry and for the support of the civil population at home, 
must be said of the seizure and transportation for similar purposes 
of the machinery and equipment of Belgian factories and other manu- 
facturing establishments. The materials thus taken were not for 
the needs of the army of occupation, and the carrying of them away 
was nothing more than spoliation under the disguise of requisitions. 

The German policy of wholesale requisition of Belgian raw ma- 
terials and foodstuffs, as well as the carrying away to Germany of 
live stock, not only had a serious effect upon Belgian industries, but 
it greatly complicated the problem of relief by neutral agencies. 
There was some complaint in Belgium that the refusal of Great Brit- 
ain to allow the importation of raw materials into Belgium prevented 
the rehabilitation of the industries of the country, the disorganiza- 
tion of which was responsible for much of the unemployment and 
distress existing therein. The British Government, however, took 
the view that the importation of raw materials into Belgium would 
only serve to release the domestic supply for further requisition by 
the Germans. Nevertheless, it proposed to Germany to allow the 
importation of raw materials into Belgium and the exportation of 
goods manufactured from such materials, provided it were done 
through and under the supervision of the American Relief Commis- 
sion, and provided also the Germans were willing to engage to ab- 
stain from requisitioning any native stocks of similar raw materials 
or of goods manufactured from such materials. In a memorandum 
laid before the Belgian Minister at London in January, 1916, Sir 
Edward Grey stated that, although four months had elapsed since 
this proposal had been submitted to the German authorities, no 
reply of any kind had been received. Germany, he said, had delib- 
erately determined not to enter into any agreement until they have 
taken ‘‘the last ounce of native stocks of raw materials or manu- 
factured goods which can be of any use to them, and until they have 
been able to create such widespread destitution as to force a requisite 
amount of Belgian labor to emigrate to Germany or to take employ- 
ment in Belgian works controlled by them for their own purposes.”’ 
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Sir Edward asserted that in one month alone 74,000 tons of coal 
had been taken from Belgium to Germany; 6100 tons of phosphates; 
100 tons of lead; 1350 tons of ore; 540 tons of pit props; 1200 tons 
of guano, and 1600 tons of briquettes. In addition, there had been 
large exports from Belgium to Germany of pyrites, tanning extracts, 
lead extracts and quantities of iron, rubber, and other raw materials. 
It was well known, he said, that half the products of the Belgian 
textile mills had been requisitioned. Should the British Government 
attempt to provide relief for the industries of Belgium by permitting 
importations to replace the Belgian stock of raw materials taken away 
by the Germans, these would be promptly requisitioned. His Maj- 
esty’s Government must, therefore, disclaim all responsibility to 
the Belgian people for the ruined condition of their industries; 
that responsibility must be placed on the Germans, whose fixed 
policy was to impoverish the country by means of requisitions, 
contributions, and fines and to drive Belgian workmen to seek em- 
ployment in Germany.™ 

The British Government, however, allowed the importation of 
supplies by the American Relief Commission, and although the 
Germans refrained from requisitioning these supplies, the British 
authorities were well aware that the effect was to enable the Germans 
to requisition more liberally the Belgian domestic stocks without 
reducing the population to starvation. The British Government also 
contributed $500,000 to the funds of the Relief Commission, and this 
was supplemented by grants from Canada, Australia, and New 
Zealand; but in February, 1916, Sir Edward Grey notified the chair- 
man of the commission that, in view of the policy of the German 
Government in respect to requisitions, “the proposed arrangement 
between His Majesty’s Government and the commission must be 
regarded as having broken down.”’ No further grants for the sup- 
port of the commission would therefore be made. Sir Edward 
added, however, that “We shall, of course, maintain our general 
favorable attitude towards your work, and our offer of financial 
support will remain open in the event of the German Government 


* The text of this memorandum is printed in the London Times (Weekly ed.), 
February 25, 1916, p. 147. 
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receding from their present position with regard to their levies in 
Belgium.” 

Hardly less justifiable than the carrying away of machinery and 
raw materials, was the tearing up of the tracks of various Belgian 
railroads, especially of interurban roads (les chemins de fer vicinales) 
which are owned, not by the state, but by private individuals, and 
the transportation of the rails to Poland for the construction of 
military railways. The Belgian Government protested to the gov- 
ernments of neutral Powers against this form of spoliation, not only 
because it deprived the Belgians of the only means of commercial 
transportation which remained under their control,®* but because it 
was in violation of the Hague Convention respecting the Laws and 
Customs of War on Land. Article 53 of the convention, as stated 
above, authorizes the seizure of “appliances for the transport of 
persons or things.” ® even when they belong to private individuals, 
upon condition that they be restored and compensation made at the 
conclusion of peace. 

Manifestly, this stipulation had reference only to the wse or 
exploitation of such ‘‘appliances” by the occupying belligerent, and 
can hardly be construed to authorize the tearing up of railway 
tracks and their removal to a foreign country, for in such a case the 
probability of their restoration intact at the end of the war would 
be very remote. It might be otherwise with rolling stock, which 
could be easily removed from the territory occupied and returned at 
the end of the war without necessary injury to the plant. The right 
of a belligerent to seize and operate railways belonging to the state 
is conditioned upon the same obligation. Article 55 of the above 
mentioned convention lays down the rule that the occupying bel- 
ligerent shall be regarded only as the usufructuary of public property 

* The main railway lines, which in Belgium are owned and operated by the 
state, were taken over and operated by the German military administration, mainly 
for military purposes. 

* The Act of the Brussels Congress of 1874 had expressly enumerated among 
the “appliances” referred to in Art. 53 of the Hague Convention, “railway plant, 
land telegraphs, steamers and other ships.”” The Hague Conference, however, 
deemed it wise not to enumerate specifically the objects the seizure of which it 
intended to authorize. But there can be no doubt that railway lines came within 
the scope of the paragraph quoted. 
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situated in the territory occupied, and that he must safeguard the 
substance (le fond) of such property and administer it in accordance 
with the rules of usufruct. It is very doubtful whether the tearing 
up of a railway track and the transportation of the rails to a distant 
country under the occupation of the belligerent, to be used by him 
for the purpose of building new lines, can be regarded as “adminis- 
tration”’ according to the rules of usufruct.™ 

A somewhat similar complaint made against the Germans was the 
cutting without discrimination of large numbers of walnut trees from 
the state and communal forests to be sent to Germany for use in the 
manufacture of rifle stocks.°7 There were also extensive cuttings to 
secure material for trench shelters, for corduroying roads and for 
fuel for cooking and warming. Some of the forests thus denuded 
were as ancient as the cathedrals which likewise suffered from the 
hands of the military occupant. In France, especially in the region of 


6 “The rules of usufruct,” says Holland, Law of War on Land ($115), ‘may 
be shortly stated to be that the property subject to the right must be so used that 
its substance sustains no injury.”” The authorities who have considered the rights 
of belligerents over railroads in occupied territory, so far as I am aware, have not 
pronounced an opinion on the question of their right to tear up the tracks and take 
the rails out of the country for use elsewhere. They are all in agreement, however, 
in holding that a belligerent has no lawful right to damage or destroy a railway 
line further than to cut it in order to prevent the enemy from drawing supplies 
over it or from maintaining communications. They all seem to be agreed, likewise, 
that the occupying belligerent is bound to restore the road at the end of the war in 
the same condition in which he found it. This rule was approved by the Institute 
of International Law in 1883. 

See on this point the views of Stein, a professor in the University of Vienna, 
in an article entitled Le Droit International des Chemins de Fer en Cas de Guerre, 
Rev. de Droit Int. et de Lég. Comp., Vol. XVII, especially p. 350; of Moynier, ibid., 
Vol. XX, p. 365; of Buzzati, Les Chemins de Fer en Temps de Guerre, ibid., Vol. XX, 
p. 388; and Nowacki, Die Eisenbahnen im Kriege (1906), p. 31. Stein, whose 
views are attacked by Moynier and Buzzati, holds that a belligerent may destroy 
the tracks in certain cases where military necessity requires it, but even he does not 
admit that they may be taken up and transported by a belligerent to a distant 
country for use in the construction of new lines. The Kriegsbrauch im Landkriege 
allows a belligerent the right only to use the railways of an enemy state and these, 
it says, must be returned at the end of the war. Morgan, War Book of the German 
General Staff, p. 168. 

°* Le Telegrafe, March 22, 1915; 13th Report of the Belgian Commission of 
Inquiry. 
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the Argonne, trees in large numbers are alleged to have been cut and 
transported to Germany for use as timber. A similar charge, it will be 
remembered, was made by the French against the Germans in 1870.** 
The right of an occupying belligerent in respect to the lopping of for- 
ests is thus stated by Westlake: ‘In the case of forests, the right of a 
usufructuary is to cut the trees which regularly come to cutting during 
his tenancy.” ® The German Kriegsbrauch im Landkriege admits 
that, although a military occupant is not bound to follow the enemy’s 
mode of administration in respect to state forests, he must not damage 
the woods by excessive cutting, still less may he cut them down 
altogether.”° 

Another serious charge against the Germans was that in a number 
of instances they seized and confiscated the deposits of private banks. 
Thus on August 12, 1914, the funds of a branch of the National 
Bank of Belgium at Hasselt, amounting to 2,075,000 francs, were 
appropriated by order of the militry authorities. Likewise at Liége 
the Germans upon their entrance into the city seized the funds of 
the local branch of the national bank, amounting to 4,000,000 franes.7! 
Two million, nine hundred thousand frances are also alleged to have 
been taken from other private banks at Liége; 20,000 frances from a 
bank at Huy, and 975,000 from a bank at Verviers, and “‘all the cash”’ 
in a bank at Brussels. The deposits of the Banque Générale Belge, 
a private institution, at Namur, were likewise confiscated, but on 
petition of the directors the German authorities agreed to allow 
the money to be applied towards the contribution of 50,000,000 frances 
which had been levied on the town.” At Louvain the Germans are 


68 See the case of the 15,000 oaks cut by the Germans in the French state forests, 
the unperformed contracts for the sale of which the French Government refused 
to enforce after the return of peace. See Cobbett’s Leading Cases and Opinions 
on International Law, Vol. I, p. 226. See, also, Snow’s Cases, p. 377; Bordwell, 
Law of War, pp. 96, 329; Spaight, War Rights on Land, p. 367; Latifi, Effects of 
War on Property, p. 19; and Hershey, Essentials of International Public Law, 
p. 416, n. 14. 

69 International Law, Pt. II, p. 106. 

70 Morgan, The War Book of the German General Staff, p. 169. 

71 The Case of Belgium, pp. 16-17; also the 17th Report of the Belgian Com- 
mission of Inquiry. Massart, p. 133, charges that 43,000 francs were seized from 


the Peoples’ Bank at Auvelois. 72 Martyrdom of Belgium, p. 7. 
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alleged to have seized the available cash assets of various private 
banks.” 

In September, 1916, the Belgian government filed a protest with 
the department of state at Washington against what it described as an 
enforced loan of 1,000,000,000 francs ($200,000,000) said to have been 
imposed by the German military authorities upon the banks of Belgium. 
According to a statement of the Belgian minister of finance, of Sep- 
tember 19, this was accomplished by the compulsory transfer of the 
funds of the National Bank of Belgium and the Societé Générale de 
Belgique to the German Imperial Bank. M. Carlier, director of the 
National Bank of Belgium was deported to Germany on account of 
his opposition to the proposed transfer. The German authorities denied 
that the funds thus transferred were to be used for subscriptions to 
the fifth German war loan, but the Belgian Government asserted that 
inasmuch as the transfer took place at the time the German loan was 
being put through, it was evident that the purpose was to supply the 
Imperial Bank with a fresh supply of cash with which to swell its 
subscriptions to the loan. The protest of the Belgian Government de- 
nounced the measure as an * outrage against private property and a 
violation of international laws and conventions.”’ ™ 

It was also reported that a Belgian company owning coal mines in 
the Far East was compelled to subscribe the surplus profits of the 
company to the German war loan, and that the assets of all Belgian 
stock companies had been sequestered. ; 

Regarding the right of a military occupant to seize the funds of 
banks, Article 53 of the Hague Convention respecting the Laws 
and Customs of War declares that: 

An army of occupation can only take possession of cash, funds 
and realizable securities which are strictly the property of the state, 
depots of arms, means of transport, stores and supplies, and, gener- 


ally, all movable property of the state which may be used for opera- 
tions of war. 


Clearly the authority here conferred in respect to the seizure of funds 
and securities is limited to those belonging to the state, and does not 


> Fifth Belgian Report. 
** Dispatches in the New York Times and the London Times. 
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include those belonging to municipalities, communes, or private 
individuals. This is admitted by the German Ariegsbrauch im Land- 
kriege.” 

The National Bank of Belgium, like the national banks of the 
United States, notwithstanding its name, is a private institution, and 
its funds are the property of private individuals. Its stockholders are 
private persons and it is officially designated as a national bank” 
only because the state has conferred on it the power to issue notes, 
in consequence of which its organization is prescribed by the state 
and, of course, it is subject to government inspection. ‘The seizure 
of the funds of its branches was, therefore, plainly an act of confisca- 
tion of private property, in violation of the express terms of the 
Hague Convention, and contrary, it appears, to German practice 
during the Franco-German War of 1870-71." 

Charges have also been made against the Germans of having 
seized and confiscated the funds of the post offices in many of the 
towns and cities which they occupied So far as these funds belong 
to the state, it is, of course, allowable to seize them, but the Belgian 
post offices are also savings banks, as well as the custodians of old 
age and other pension funds, which cannot be lawfully seized.7” It 
does not appear, however, that the Germans made any distinction 
between the funds which belonged to the state and those which were 
the property of private individuals. 

A very serious accusation against the Germans related to the 
requisition of services and labor of the inhabitants of the occupied 
territory, the effect of which was to facilitate directly or indirectly 
the military operations of the enemy. As is well known, the Germans 
during the War of 1870-71 compelled French civilians to work on 

7% The public funds referred to in Article 53, it says, ‘‘must be entirely dis- 
tinguished from municipal funds, which are regarded as private property.”’ Morgan, 
p. 169. 

76 When the Prussians entered Rheims on Sept. 4, 1870, they desired to seize 
the funds of the local branch of the Banque Nationale de France, but being informed 
that the bank was a private institution, Crown Prince Frederick decided that they 
should not be molested so long as they “were not used for the maintenance of the 
French army.” Schiemann, Rechtslage der Gffentlichen Banken im Kriegsfdalle 
(Griefswald, 1902), p. 76. 

77 See Holland, §113; and Spaight, p. 411. 
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roads, dig trenches, remove embankments which the French troops 
had thrown up to oppose the advance of the enemy, and even to drive 
carts laden with shells and ammunition.”* During the present war 
they appear to have pursued the same policy on a larger and even 
more rigorous scale. The Reports of the Belgian Commission of In- 
quiry charge that at Liége, Aerschot, Namur, Grimbergen, Eppeghem, 
Hérent, and other places, the inhabitants were compelled to dig 
trenches for the Germans sometimes when they were even exposed 
to the fire of the enemy; that the inhabitants of Biermont and Aer- 
schot were forced to erect defensive works; and that at Liége, Namur 
and other places they were compelled to work on the German forti- 
fications.7? Cardinal Mercier charges that during the regime of 
Governor-General von der Goltz the inhabitants of Belgium were 
required to perform services of every kind for the Germans: digging 


78 Sutherland Edwards, The Germans in France, p. 295, quoted by Spaight 
pp. 150-151; Nys, Réquisitions et Contributions, Rev. de Droit Int., Vol. 38, p. 415 

When in January, 1871, a German commander in the Department of the Meurthe 
requisitioned the services of 500 French laborers and they refused to comply with 
his demand, he ordered all public works in the department to be closed and pro- 
hibited all work in factories, on roads, streets, railway lines, and other public utilities. 
Likewise all private ateliers employing more than 10 laborers and every private 
factory were ordered to be closed. All contractors on public works and all owners 
of factories ordered to be closed were forbidden to pay their employees. Violation 
of the order was punishable by a fine of from 10,000 to 50,000 franes for each day 
and foreach payment. The order was to remain in force until 350 laborers responded 
to the call of the commander. See text of the order in the Rev. de Droit Int. Vol. 
III (1871), p. 315. At Nancy on Jan. 23, 1871, at 4 p.m., the same military com- 
mander addressed a communication to the mayor demanding the services of 500 
laborers and warning him that if they failed to appear by noon of the following 
day the overseers and a certain number of laborers would be seized and shot. Text, 
ibid., p. 315. 

79 Violations of the Laws of Nations in Belgium, pp. 53-55. Professor Leon 
van der Essen, of the University of Louvain, publishes a letter from one of his 
colleagues in which the latter states that he, with other inhabitants of Louvain, 
were compelled to dig trenches for the Germans, and that some of them indeed 
were required to dig their own graves, after which they were shot. See his brochure 
entitled, ““A Statement about the Destruction of Louvain,”’ pp. 17-18. The French 
Official Commission of Inquiry (p. 27) published the affidavit of a witness that 100 
inhabitants of Creil and Noget were compelled to cut down a field of grain which 
hindered the firing of the enemy and to dig trenches intended to shelter the 
Germans. 
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trenches, working on fortifications, hauling, building and repairing 
roads, bridges, and buildings, and even to work in the arsenals.*° 

Persistent attempts were made by means of threats, confinement, 
and other forms of systematic intimidation, of both individuals and 
towns, to force the Belgian railway employees to work for the enemy. 
For refusing to do so, they were, in some cases, subjected to imprison- 
ment or deportation.* 

The refusal of the Belgian railway employees to work for the Ger- 
mans was based on the ground that the effect would be to liberate 
the services of an equivalent number of Germans who after the 
desertion of the Belgian employees had been compelled to take their 
places in order to keep the railway lines in operation. Moreover, 
their labor would facilitate the transportation of German troops and 
military supplies to which, naturally, no patriotic Belgian desired to 
contribute. Neither the distress which they suffered from unemploy- 
ment nor the promise of high wages were sufficient inducements to 
bring about a resumption of their Jabors. For this refusal, says the 
Belgian Commission of Inquiry, the people were subjected to the 
“most odious persecution throughout all Belgium.” 

Persuasion and promise of fancy wages having failed, orders were 
issued by the German authorities from time to time with a view to 
compelling the inhabitants by force to work. Among these was the 
order of October 4, 1915, ‘‘concerning measures intended to assure 
the carrying out of works of public usefulness’; that of August 15, 
1915 ‘concerning the unemployed, who through idleness refrain from 

8° Letter to the Bishops of Germany and Austria-Hungary published in a bro- 
chure entitled ‘Appeal to Truth.” Massart, Belgians under the German Eagle, p. 
113, cites various instances in which Belgians were compelled to dig trenches for 
the Germans, prepare ground for the landing of aeroplanes, build huts, employ 
their own horses and wagons in the hauling of munitions and the like. A Dutch 
Newspaper Correspondent, writing in Les Nouvelles of Maastricht in December 
1916, stated that a thousand Belgians were at that time being compelled to per- 
form military work on the Somme front. and that four thousand others were about 
to be sent there. New York Times, Dec. 21, 1916. 

St Report of the Belgian Minister of Railways, Posts, Telegraphs, and Marine 
regarding the affair at Luttre; French edition of the Belgian Report on Violations 


of the Laws of Nations in Belgium, pp. 77, 81-84. 
8 Texts in “‘ Appeal to Truth,” an address of Cardinal Mercier and the Bishops 
of Belgium to the Bishops of Germany and Austria-Hungary, p. 29. 
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work”’; and that of October 12, 1915, article first of which declared 


that 


Whoever without reason refuses to undertake or continue work 
suitable to his occupation and in the execution of which the military 
administration is interested and which has been ordered by one or 
more of the military commanders, will be liable to imprisonment not 
exceeding one year and he may also be deported to Germany. In- 
voking Belgian laws or even international conventions to the contrary 
can in no case justify a refusal to work. 


Article 2, of the same order declared that 


Any person who by force, threats, persuasion or other means 
attempts to influence another to refuse work as pointed out in Arti- 
cle 1, is liable to the punishment of imprisonment not exceeding five 


years. 
Article 3 declared that 

Whoever knowingly by means of aid given or in any other way 
abets a punishable refusal to work, shall be liable to a maximum fine 
of 10,000 marks, and, in addition, may be condemned to a year’s 
imprisonment.* 


On November 19, 1914, Von der Goltz issued an order intended 
especially to put a stop to the activities of those patriots who were 
endeavoring to prevent by persuasion or intimidation kindly disposed 
Belgians from working for the Germans. 

This order reads as follows: 


Whosoever attempts to prevent by force, threat, persuasion, or 
other means, any persons disposed to carry out any work for pur- 
poses recuired by the German authorities from so carrying out this 
work, or obstructs any contractors entrusted by such authorities 
with the execution of this work, shall be punished with imprisonment. 


Lieutenant-general Von Westarp undertook to hold the community 
responsible for the refusal of the inhabitants to comply with his de- 
mand for laborers. On June 10, 1915, he posted the following notice 


at Ghent: 

By order of his Excellency, the Inspector of Stores, I bring the 
following to the attention of the commune: the attitude of some 
factories (Fabriken) which, under the pretext of patriotism and rely- 
ing on the Hague Convention, have refused to work for the German 


8 18th Belgian Report (French ed.), p. 76. 
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military administration, proves that among the population there are 
efforts (Bestrebungen) the effect of which is to raise difficulties for 
the military administration. In consequence, I make known that I 
will repress by every means at my disposal such machinations (Um- 
triebe) which can only trouble the good relations until now existing 
between the military administration and the people. I will hold 
responsible in the first place the communal authorities for the spread 
of such machinations and the wide liberties heretofore allowed the 
people will be withdrawn and replaced by restrictive measures made 
necessary by their own acts.™ 


Unsuccessful attempts were made at Luttre and Malines to compel 
the resumption of work by arsenal employees, who had left their posi- 
tions because they were unwilling to engage in the manufacture of 
arms and munitions to be used against their countrymen. Promises 
of high wages failing to induce the men to return to work, the Ger- 
mans resorted to imprisonment, threats of deportation, and various 
other methods of intimidation. At Malines all vehicular traffic was 
stopped for ten days, and a number of workmen were finally seized 
and taken by force to the arsenal where they were compelled to work 
against their will.®* 

At Sweveghem-les-Courtrai, in Western Flanders, where the 
military authorities undertook to compel the employees of a wire 
factory to manufacture barbed wire, the town was “‘isolated’”’ by 
surrounding it with troops and allowing no one to enter or leave, 
even for the purpose of revictualling the population. The mayor 
was forced to post a proclamation stating that the workmen would 
bear no responsibility after the war on account of their compulsory 
resumption of work.* 

8 German, I'rench, and Flemish texts in the Belgian official Report (French 
ed.), p. 80. 

8 In July, 1916, a Canadian prisoner named Simons, who had been transferred 
to an internment camp in Switzerland, charged that a number of Canadian prisoners 
had been sentenced to jail for a year on account of their refusal to work in the 
German munitions factories. New York Times, July 15,1916. The attempt of the 
Germans to compel Belgian railway employees to work is detailed in Massart, 
pp. 300 ff. 

See, also, a communication of Sir Edward Grey to the ministers of the Nether- 
lands, Spain and the United States protesting against the German policy of com- 
pelling Belgians to work in munitions factories. New York Times, July 4, 1916. 

8 Reports on the Violations of the Laws of Nations in Belgium, pp. 78-79. 
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The town of Harlebeke near Courtrai was punished by an order 
prohibiting the Belgian Food Committee from supplying the town 
with food, and by the closing of all cafés and the keeping of the people 
indoors between the hours of 4 p.m. and 7:00 a.m., because the women 
of the town refused to do “military work” for the Germans. Twenty- 
nine of the female offenders were deported to Germany as prisoners. 
The town of Lessines was fined because the women “refused to work 
for the German army.” 

At Menin, in July, 1915, a notice was posted by the German 
military authorities informing the inhabitants that the town would 
no longer be permitted to provide assistance of any description to 
the wives or children of any man who refused to do military work or 
perform other tasks assigned by the German authorities. 

The village of Lokeren near Liége was punished with “isolation” 
because the working population refused to assist the Germans in the 
construction of military works.*? 

Because the quarrymen at Lessines refused to resume work, on the 
ground that the stone produced would be used by the Germans in the 
construction of military trenches, 96 leading citizens of the town are 
alleged to have been taken before a military court, which imposed 
upon them fines varying in amounts and sentenced the Burgomaster 
and a number of quarrymen, contractors, and workmen to different 
terms of imprisonment. 

At Hainaut 94 persons are alleged to have been sentenced to 
prison for terms varying from two months to five years each” for 
similar conduct.*® In November, 1915, Belgian coal miners, it was 
charged, were then working the mines near Liége under the com- 
pulsion of a half-dozen threatened punishments, including death. 

Partly on account of the refusal of the Belgian workingmen 
to perform labor for the Germans, partly in consequence of the 
enforced closing of many industrial establishments by the taking 
away to Germany of their machinery and equipment, and partly 
on account of the lack of raw materials without which various 


87 Boston Transcript, Nov. 13, 1915, quoting from the Echo Belge, a newspaper 
which Von Bissing had attempted to suppress but without success. 
88 See the Official Belgian Report (English ed.), p. 53. 
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manufacturing industries could not be carried on, large numbers 
of workingmen in Belgium were thrown out of employment. Under 
the pretext that the situation caused by the prevalence of idleness 
on so large a scale constituted a menace to the public order and 
conduced to the ~ physical and moral deterioration of Belgian 
workingmen,” the German authorities in the autumn of 1916, 
decided to adopt the drastic remedy of wholesale deportation of 
the Belgian unemployed to Germany. Accordingly, many thousands 
(the number has been estimated as high as 300,000) were arrested 
and forcibly carried to Germany and put to work on the farms, in 
coal mines and various industrial establishments, the effect of which 
was to release large numbers of Germans for service in the army. 
Whether, as the Belgians allege, the measure was intended as a 
punishment for their refusal to work for the Germans in Belgium, 
or whether it was honestly undertaken in the interest of the public 
order and to protect the working population of Belgium from ~ moral 
and physical deterioration,’’ it cannot be defended. If it is lawful for 
a belligerent to deport a large part of the peaceful population of a 
country which he has succeeded in subjugating, hold it virtually in 
a condition of slavery, and compel it to work in his own industries, 
especially when the effect, if not the purpose, is to free an equiva- 
lent of his own men for service in the army or for labor in 
industries upon which the carrying on of war is dependent, the 
prohibitions on belligerents in favor of the rights of the inhabitants 
of occupied territory, and especially that in respect to compulsory 
service for the military benefit of the enemy, are illusions. The 
measure must be pronounced as an act of tyranny, contrary to all 
notions of humanity, and one entirely without precedent in the his- 
tory of civilized warfare. 

Many charges have also been made against the Germans of forcing 
the inhabitants to serve as guides. The practice of exacting the serv- 
ice of guides from among the inhabitants of occupied territory was 
formerly a universal one.*® But it was condemned by the First Hague 
Conference, and the prohibition was renewed by the Conference of 


8° Westlake, International Law, Pt. II, p. 101; Pillet, p. 199. 
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1907. Article 44 of the Convention of 1907 respecting the Laws and 
Customs of War on Land is as follows: 


A belligerent is forbidden to force the inhabitants of territory 
occupied by it to furnish information about the army of the other 
belligerent or about its means of defense. 


Holland is one of the few authorities of repute who entertains 
doubt that this article forbids the employment of forced guides, and 
his explanation is that a proposal to insert an express provision for- 
bidding the impressing of guides was opposed by Germany, Austria- 
Hungary, Russia, and Japan.*® But most of the other authorities 
held the contrary view, and it is quite certain that the committee 
which approved the article at The Hague in 1907 intended that it 
should forbid the compulsory employment of guides.*! Japan, Ger- 
many, Austria-Hungary, Montenegro, and Russia, however, reserved 
their ratifications to Article 44, and it is not, therefore, technically 
binding on any of the belligerents in the present war. Nevertheless, 
they all accepted Article 23, which forbids compulsory service in 
the “operations of war,” an expression which is quite broad enough 
to exclude the taking of guides. And this is the view of most of the 
authorities. 

The German General Staff in the Kriegsbrauch im Landkriege, how- 


9° Laws of War on Land, p. 53. 

% Spaight, p. 369; Westlake, II, p. 101-102; Hershey, p. 411; Higgins, p. 
269; Lawrence, p. 418. > 

It will be recalled that the Austro-Hungarian delegate proposed to add the 
words ‘‘as combatants”’ after the words “take part”’ in Article 23h, with a view to 
prohibiting compulsory service only in respect to combatant operations. The 
French, Belgian and Swiss delegates opposed the amendment on the ground that it 
would have the effect of legalizing the taking of guides from the civil population. 
The Austro-Hungarian and Russian delegates urged it for this very reason, because, 
they said, the taking of local guides would often be indispensable to a belligerent 
in mountainous countries where the roads were unknown to them. General den 
Beer Poortugael, and other delegates, objected on the ground that the forced tak- 
ing of guides was immoral. The rejection of the Austro-Hungarian proposal would 
seem to indicate, therefore, that the Conference intended that the articles as finally 
adopted should not allow the forced taking of guides. The whole matter is dis- 
cussed by Higgins, The Hague Peace Conferences, pp. 267-269. Oppenheim (II, 
p. 121), however, seems to hold that it is still permissible to exact the services of 
guides. See, also, Calvo, Vol. IV, sec. 2120. 
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ever, refuses to accept this view. However much the taking of guides, 
it says, ‘‘may ruffle human feeling, no army operating in an enemy’s 
country will altogether renounce this expedient.” It even upholds 
the right of a belligerent to compel the inhabitants to furnish informa- 
tion about their own army, its strategy, its resources, and its military 
secrets. It admits that the majority of writers of all nations condemn 
the practice, but nevertheless it cannot be entirely dispensed with — 
“ Kriegsraison will make it necessary.” ” 

It is difficult to see how the practice can be defended on any 
other theory than that a belligerent has a moral and lawful right to 
force the inhabitants to take part in the military operations of the 
enemy, for such it amounts to. A competent guide, as Spaight very 
properly remarks, may be of far more value to a general operating in 
a strange country than very many troops, and it is quite illogical to 
forbid him to impress soldiers if you permit him to impress a guide 
whose employment may be more militarily important and infinitely 
more damaging to the enemy than a thousand men in the ranks.” 
It is a cruel measure, says Bonfils, for he who guides an army of 
invasion commits an act more injurious to his own country than if 
he fought in the ranks of his enemy.“ Pillet expresses substantially 
the same opinion.” The French official Manual for the use of army 
officers condemns it as irreconcilable with the rights of persons. “It 
is evident,”’ says the French Manual, “‘that the person who is forced 
to guide or facilitate the expeditions of the enemy finds his patriotism 
cruelly undermined.” Even some German writers condemn it as 
illegitimate.” 

It is probably safe to assume that many of the charges against 
the Germans in respect to the exaction of compulsory labor of the 


% Morgan, The War Book of the German General Staff, p. 153. See the criti- 
cism of this doctrine by Mérignhac, Les Lois de la Guerre Continentale suivant le 
Grand Etat-Major Allemand, p. 33. 

% War Rights on Land, p. 370. % Op. cit., sec. 1149. 

% Lois Actuelles, p. 144. Compare also Mérignhac, op. cit., p. 33. 

%* For example Loening, L’Administration de l’Alsace-Lorraine, Rev. deDroit, 
Int., Vol. IV, p. 649; Strupp, Das internationale Landkriegsrecht, p. 71; Huber, 
Jahrbuch des off. Rechts, 1908, II, 570; Meurer, Die Haager Friedenskonferenz, 


p. 246; Zorn, Kriegsrecht zu Lande, p. 279. 
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Belgians are exaggerated and some of them may be without founda- 
tion. The evidence, however, is sufficient to warrant the conclusion 
that in the main they are true. It is not without significance, in this 
connection, that the German White Book “The Belgian People’s 
War,” (Die Volkerrechts widrige Fiihrung des Belgischen Volksriegs), 
which contains an elaborate defense of the measures of reprisal 
adopted by the Germans in Belgium, does not deny the Belgian 
charges in respect to spoliations under the disguise of requisitions nor 
those regarding forced labor. 

The Germans have, of course, proceeded on their traditional 
theory as to the rights of a military occupant, and it must be ad- 
mitted that the writers on international law recognize a fairly wide 
latitude to belligerents in respect to requisitions of labor and services 
of the inhabitants of occupied territory. Even Bonfils holds that 
“the inhabitants may be required by the enemy to transport by means 
of their own horses and vehicles necessary supplies for the army, the 
wounded, prisoners, and troops.” Although of great use to the 
enemy who requires these services, he continues, they do not consti- 
tute direct and immediate participation in the operations of the war. 
And, he concludes, if a belligerent has a right to exact certain per- 
sonal services, it must be admitted that he has a right to punish the 
inhabitants for refusing them.’ Pillet, one of the most authoritative 


of French writers on the laws of war, says 


An army of invasion penetrating enemy territory, always utilizes” 
in a certain mezsure the services of the peaceable inhabitants whom 
he finds there — it is thus that the conqueror does not hesitate to 
take from the civil population of the place which he occupies, the 
convoys and the laborers which he needs for the different works 
which his presence renders necessary. He is served by non-com- 
batants for the works of encampment, for the repair of roads 
and bridges, to bury the dead, to care for the wounded and for a 


97 Droit Int. Pub., secs. 1147-8 and 1150. Bonfils, however, strongly condemns 
the act of Count Renard, German prefect at Nancy, who in 1871 threatened to 
shoot a number of laborers in case his demand for 500 workmen to reconstruct a 
bridge was not complied with. But the Kriegsbrauch im Landkriege attempts to 
justify the threat on the ground that it accomplished the purpose desired without 
it being necessary to carry it out. Morgan, pp. 144-145. It is also defended by 


Strupp, op. cit., p. 113. 


110 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


variety of other services which it would be impossible to enumerate 
completely. This power, however, is limited by the rule which pro- 
hibits an army of invasion from employing the inhabitants to per- 
form work which constitutes a participation in the hostilities directed 
against their country. 

No doubt, the different kinds of work enumerated above serve 

hostilities, since they are useful to the enemy’s army to facilitate 
his hostile action, but at least they do not constitute direct acts 
of hostility.% 
The true line of demarcation between services which are permissible 
and those which are not, according to Pillet, is that between the 
passive and active character of the service; that is, the service must 
not result in a particular or direct danger to the adversary of the 
belligerent who requires it. 

To go beyond this limit would be to force men to betray their 
country, that which is contrary to the first principles of a loyal war. 
Thus, the inhabitants cannot be compelled to erect fortifications, 
manufacture ammunitions, repair damaged arms, and still less to 
furnish the enemy with information concerning the location and 
operation of the troops of their country.* 

Lawrence likewise calls attention to the obvious fact that the line 
of demarcation between permissible and forbidden services is shadowy, 
“but,” he adds, ‘“‘the underlying principle is clear. To drive a herd 
of bullocks to a slaughter pen is a very different thing from driving 
an ammunition wagon into a field of conflict.’”’'°° Holland points out 
that the substitution of the phrase any operations of war in Article 
23h of the Convention of 1907 in the place of military operations, the 
language employed in the Convention of 1899, increases the immunity 
of the inhabitants against the right of a belligerent to exact services 
of them, since the former term includes many acts not amounting 
to what would be described as military operations. He adds, however, 
that the language is still ambiguous, and he raises, without answering, 
the query whether it would be lawful for a belligerent to compel 
hostile nationals to aid in the construction of urgent public works, 
such as the repair of roads and bridges. 


98 Les Lois Actuelles de la Guerre, sec. 135. 

9 The French Manuel de Droit International (pp. 110, ff.) for the use of the 
army officers, emphasizes very clearly this distinction. 

100 Principles of Int. Law, p. 419 (4th ed.). 
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The great majority of jurists and writers deny the right of a 
belligerent to compel persons of hostile nationality to work on the 
fortifications of the enemy.'® For the same reason the compulsory 
digging of trenches must be condemned, so must the driving of 
ammunition wagons, the cutting of stone for trench supports and the 
production of barbed wire for the erection of military defenses. For 
still stronger reasons forced work in arsenals for the production of 
arms and munitions to be used by the enemy against the countrymen 
of those who are thus constrained is not permissible. It may also 
be doubted whether forced labor in railway shops and in the operation 
of railway trains which are used by the enemy for the transportation 
of troops and military supplies is permissible. The line of demarca- 
tion between such services and work on fortifications is at best very 
shadowy, and there is no principle of logic or reason why a belligerent 
should be allowed to require the one and forbidden to exact the other. 
Indeed, under the conditions of modern warfare, work in wire and 
munition factories, in stone quarries and in the railway service may 
be of infinitely greater value to a belligerent than the services which 
are expressly forbidden by the Hague Convention. The services of 
Belgian railway employees, in particular, was of immense military 
value to the Germans, not only because it released large numbers of 
Germans and left them available for services in the army, but because, 
owing to the different construction of Belgian railway locomotives 
and railway machinery as compared with those in use in Germany, 
the operation of the Belgian lines by Germans was carried on with 
difficulty and resulted in numerous accidents. The services of Belgian 
engineers, machinists and trainmen were, therefore, as necessary to 
the Germans as soldiers in the field. If this be true, on what principle 
should a belligerent be allowed to requisition the services of the former 
and yet forbidden to impress the inhabitants to act as guides or to 
serve in his ranks? 

‘e. Oppenheim is one of the few exceptions. He holds that a belligerent may 
not only requisition drivers, guides, farriers, etc., but he may require “the execution 
of public works necessary for military operations, such as the building of fortifica- 
tions, roads, bridges, soldiers’ quarters and the like.” International Law, Vol. II, 
pp. 121-122. But, as Spaight (War Rights on Land) observes, he gives no authority 
for his statement. 
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Naturally, the German General Staff in the Kriegsbrauch im Land- 
kriege defends the claim of belligerents to exact such services. In 
the list of the requisitionable services which it enumerates we find 
“the furnishing of conveyances” and “the performance of work on 
streets, bridges, trenches, railways, buildings, ete.’”’ The contention 
that the exaction of these and similar services is to compel the in- 
habitants to participate in military operations of the enemy it em- 
phatically rejects. Kriegsraison must decide.'” But this extreme 
view cannot be admitted. The right of a belligerent to exact per- 
sonal services of the peaceable inhabitants of an occupied district, as 
Nys justly remarks, constitutes the last application of the corvée, and 
it should be forbidden because it is no longer in conformity with 
the juridical rules of modern war nor even with the conditions under 
which it is conducted.® It is repugnant to every notion of patriotism 
and to the elemental principles of justice to require the civilian in- 
habitants of conquered territory to perform services for an enemy 
the direct effect of which is to contribute to the success of his mili- 
tary operations, and it is none the less so because the effect is only 
indirect. 

Some of the measures and expedients resorted to by the Germans 
in Belgium to compel by force the inhabitants against their senti- 
ments of patriotism and loyalty to render services which they ob- 
jected to performing, and particularly the commercial isolation of 
their towns, the imposition of fines, the interdiction of relief to the 
unemployed and the deportation to Germany of those who refused 
to work for the enemy, were acts of extreme severity which cannot 
be justified except on the theory that the rights of a military occu- 
pant over the inhabitants who have fallen within his power are subject 
to no limitations other than his own arbitrary will. 

JAMES W. GARNER 


102 Morgan, War Book of the German General Staff, p. 152. Stein, an Austrian 
writer, (Rev. de Droit Int., Vol. XVII, p. 349), defends the right of a belligerent 
to compel the employees not only of state railways but also those of private lines 
to operate the roads by which they are employed. Moynier, however, adopts a 
contrary view (ibid., Vol. XX, p. 365), and so does Buzzati (ibid., Vol. XX, p. 402). 

103 Réquisitions et Contributions, Rer. de Droit Int. et de Lég. Comp., Vol. 38 
(1906), p. 284. 
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THE ORIGIN OF THE UNITED STATES SENATE 
COMMITTEE ON FOREIGN RELATIONS 


BetwEEN December, 1805, and February, 1815, no treaty was 
laid before the United States Senate for its constitutional action. 
Yet there are few periods in the history of this country during which 
its relations with the governments of Europe played a greater part 
in the political, social, and economic life of the people, or exercised 
a more potent influence on the destiny of the nation. For ten years 
preceding the Treaty of Ghent, at every session of Congress a large 
proportion of the most important business transacted had to do with 
French decrees and British orders in council, with impressment, with 
Spanish aggressions on the southern border, with the Barbary cor- 
sairs, with embargoes, with enforcement acts, with the privileges of 
foreign ministers, with the maintenance of neutrality, with wars and 
rumors of wars. Domestic politics turned on foreign issues; the 
greatest men in both parties gave to foreign affairs their first thought 
and their gravest attention. It was during this decade, as crowded 
with diplomatic strivings and international activity as it was devoid 
of international agreements, that the Committee on Foreign Relations 
of the United States Senate came into being. . 

The antecedents of the committee, however, must be sought in 
the records of the earliest years of government under the Constitu- 
tion. The practice of referring the business of treaty-making to 
select committees began with the reception of the first Presidential 
message on the subject. During Washington’s administrations, how- 
ever, there was no standing rule providing for such reference, and 
committees were used when and as the Senate saw fit — as the con- 
venience of the moment dictated. But even in these circumstances 
there appears to have been a strong tendency to concentrate responsi- 
bility in treaty affairs in the hands of a few men. During the first 


eight years of the government eighteen treaties with Indian tribes 
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and foreign nations! were submitted to the Senate for its advice and 
consent to ratification. Its advice was sought in the interpretation 
of one other treaty. In the consideration of these nineteen treaties 
the Senate employed nineteen committees, to which were referred 
questions connected with the negotiation, ratification, or interpreta- 
tion of eleven different treaties. The total membership of these 
nineteen committees was sixty-eight, while sixty-six individuals served 
in the Senate during these years. Yet these sixty-eight committee 
places were filled by just twenty-four Senators; that is, two more 
than a third of the Senate membership did all of the committee work 
on foreign and Indian treaties. 

Nor do these figures tell the whole story of specialization and 
concentration of power in this field. Of the twenty-four Senators 
who served on these committees, five held more than half of the sixty- 
eight places. These five were the most powerful Federalist members 
of the upper house. Caleb Strong served on nine committees, Robert 
Morris on eight, Rufus King and Oliver Ellsworth on seven each, 
and George Cabot on four. Nor is the situation altered when only 
those committees which acted upon treaties with foreign nations are 
considered. There were ten such committees, whose membership 
totaled forty-two, and upon which sixteen different individuals served. 
The five Federalist friends whose names have been mentioned held 
twenty-six of these forty-two places. In addition they were primarily 
responsible for the Jay Treaty from the conception of the idea to 
the ratification of the completed instrument — and this despite the 
fact that the Senate appointed no committee on this matter. 

These facts would seem to lead to the conclusion that during 
Washington’s administrations there was a comparatively small group 
of members to whom the Senate regularly intrusted a large part of 
the work which devolved upon it in the performance of its treaty- 
making functions, and to whom it habitually looked for guidance in 
this field. It is evident, however, that it did so not in accordance 
with any rule or fixed precedent, perhaps not even consciously, but 
simply because this was the easiest method of transacting this sort 
of business. It was only through succeeding years that the Senate 


1 This includes additional articles upon which the Senate took separate action. 
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established a standing committee which assisted it in the considera- 
tion of all problems of foreign affairs in accordance with a regular 
procedure. 

In further tracing the development of this committee, attention 
must be given not so much to the activities of the Senate in the 
negotiation and ratification of treaties, as in the manner in which the 
upper house performed its more genuinely legislative functions. Dur- 
ing the first twenty-five years of its existence it considered measures 
having to do with foreign affairs more frequently in legislative than 
in executive session. And it is an interesting fact that the Foreign 
Relations Committee, which today usually is thought of as a com- 
mittee primarily for the consideration of treaties, really grew directly 
out of the legislative rather than the executive activities of the Senate.” 

As has been indicated in the case of treaties, in no sense was there 
a standing committee to which all business involving foreign relations 
was regularly referred. In many instances important matters of this 
sort were acted upon by the Senate without the assistance of any 
committee, and lengthy and weighty communications from the Execu- 
tive explaining the labors of our diplomatic representatives abroad 
frequently were read and discussed on the floor without any sugges- 
tion that they be referred to any smaller body of Senators. Fre- 
quently select committees were raised to consider particular problems, 
and with rare exceptions they went out of existence with the solution 
of those problems. In a few instances, however, such a committee 
might be continued throughout a session, either because the business 
referred to it was not more quickly concluded, or because new refer- 
ences of matters more or less germane to the original subject were 
made to it from time to time. It is in these exceptional instances 
that are to be found the earliest steps in the evolution from the 
temporary, select committee on some specific question, to the standing 

2 It should be noted that during the whole of the period under consideration 
Senate committees were chosen by ballot, a plurality of votes electing. In Decem- 
ber, 1805, John Quincy Adams observed, in his diary: ‘As our committees are all 
chosen by ballot the influence and weight of a member can very well be measured 
by the number and importance of those of which he is a member.”’ He added, 
“In this respect I have no excitements of vanity.”” Diary of John Quincy Adams, 


Memoirs, I, 329. 


116 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


committee on foreign relations to which all business concerning 
foreign affairs invariably was referred. 

The first committee of this exceptional character existed during 
the third session of the first Congress. In his annual message, de- 
livered December 8, 1790, Washington called the attention of Congress 
to the distressed condition of American commerce in the Mediter- 
ranean, and recommended that measures be devised for its relief and 
protection.2 A week later the Senate ordered that ‘‘ Messrs. Lang- 
don, Morris, King, Strong, and Ellsworth be a committee to consider 
that part of the President’s speech which refers to the commerce of 
the Mediterranean.” * The form of this order is worthy of note, 
because it was in this manner that the Senate in later years raised 
the committees which developed into the Committee on Foreign Re- 
lations. In fact, the entire standing committee system of the Senate 


grew out of the reference of particular parts of the annual messages 
to select committees. This practice, however, did not become general 
until after 1797. 

The particular committee here under discussion eontinued in active 
existence thoughout the session, and possessed a greater number of 
the characteristics of the later standing committees than did any 
committee raised for ten years afterwards. To it was entrusted all 
of the business concerning American captives in Algiers, the pro- 
tection of American trade in the Mediterranean, and our commercial 
treaty with Morocco.’ Each matter was referred as it arose, and the 
Senate usually named the committee as that “appointed on the 15th 
day of December to consider that part of the President’s Speech 
which relates to the commerce of the Mediterranean.” 

At the beginning of the next session of Congress six committees 
were appointed to consider particular matters of business mentioned 
in the President’s address, but with the possible exception of one on 
consuls and vice-consuls, none of these had to do with treaties or 


8 Annals of Congress, 1789-1791, II, 1730. 

4 Ibid., p. 1735. 

5 Ibid., pp. 1740-1741; 1743-1744, 1749, 1753, 1763, 1774-1776; Compilation 
of Reports, Senate Committee on Foreign Relations, IV, 5-6; Senate Executive 
Journal, I, 72, 78. 
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foreign relations.6 Shortly afterwards, however, a petition asking 
that Congress reimburse private individuals who had ransomed an 
American captive at Algiers was referred to a committee with the 
same personnel as the Algerine committee of the preceding session, 
except that Butler was substituted for Ellsworth.?’ During the re- 
mainder of the session all business pertaining to Algiers was referred 
to this group. At the same time, however, other matters concerning 
our relations with foreign nations were referred to other select commit- 
tees, so that in neither session did there exist a body which with any 
degree of accuracy could be called a committee on foreign relations. 

The non-existence during this period of any such committee may 
be admirably illustrated by a recurrence to the proceedings of the 
Senate during the first session of the third Congress. During this 
session of 1793-94 the situation was tense between the United 
States and France, England, and Spain, and much of the time of 
Congress was occupied with foreign affairs. On December 5, 1793, 
Washington communicated a message with a great mass of papers 
upon French-British-American relations. These were soon followed 
by a similar communication upon Spanish affairs. On January 15th 
additional papers revealing the situation between the United States 
and France were sent in, and on the day following a message with 
further documents touching the same subject. A week Jater extensive 
extracts from the dispatches of our minister at London were given 
to Congress, and on the next day the Senate passed a resolution 
requesting Washington to lay before it the correspondence of our 
minister at Paris with the French Government and with the Depart- 
ment of State. During February, March, and April other communi- 
cations on foreign relations were received from the President.* Yet 
not one of these messages was referred to a committee, and during 
the entire session only two committees were raised that had anything 
to do with foreign affairs. 

6 Annals of Congress, 1791-1793, pp. 24-25. 

7 Ibid., pp. 26, 29, 41; Compilation of Reports, Sen. Com. For. Rels., VIII, 6; 
Senate Executive Journal, I, 91. 

§ Annals of Congress, 1793-1795, pp. 14-15, 19, 31, 32, 37, 38, 55, 56, 62, 80; 
Am. State Papers, For. Rel., I, 141-243, 277-288, 309-311, 312-314, 315-323. 
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During the administration of John Adams little conscious progress 
was made in the development of a standing committee on foreign 
relations. Possibly for the very reason that during these years the 
attitude of the United States toward France, England, and Spain was 
the paramount, or at least the most spectacular issue of national 
politics, the Senate preferred to act directly in foreign affairs. The 
nearest approach to a foreign relations committee was made during 
the long and momentous session which began on November 13, 1797. 
At the opening of the special session of the preceding summer Adams 
had recommended the strengthening of the navy as a measure of 
precaution against further trouble with France.’ In his first annual 
address he again urged that every exertion should be made for the 
protection of our commerce — and that the country should be placed 
in a suitable posture of defense.!° Two weeks later the Senate ordered 
that ‘“‘Messrs. Goodhue, Laurance, Tracy, Bingham, and Gunn, be a 
committee to take into consideration that part of the President’s 
speech, which recommends some measures being adopted for the 
security and protection of the commerce of the United States; and 
to report thereon by bill or otherwise.” '' During the seven months 
of this session scarcely a day passed that these five men were not 
engaged in considering one or more measures having to do with, or 
arising out of our relations with France. Almost all of the measure 
of defense and offense that arose out of the French quarrel either 
originated with them or passed through their hands. To this com- 
mittee was referred the message in which the President set forth the 
flagrant violations of American neutrality by the French privateer 
Vertitude, after that vessel had sunk a British merchantman in Charles- 
ton harbor. They received for consideration Adams’ pessimistic 
communication of March 19th — which declared that there was small 
chance of our envoys accomplishing the objects of their mission, and 
recommended energetic measures of defense. In this committee 
originated the bills by which the Senate proposed to cope with the 
situation, and to them were referred also those measures which were 

® Richardson, Messages, I, 233-239. 
10 Thid., pp. 250-254. 
1! Annals of Congress, 1797-1799, I, 475. 
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sent up from the House. On June 21, 1798, they presented the bill 
declaring the French treaties to be void and of no effect. All told, 
they reported eight Senate bills and received for consideration seven 
House bills concerning measures affecting our relations with France, 
each of which they piloted through its course in the Senate. In 
addition, they reported one resolution and considered two Presidential 
messages which were referred to them.” 

Yet despite this activity, a careful study of the proceedings of 
the session reveals how far this group was from being a committee 
on foreign relations, or even on French affairs. It also demonstrates 
conclusively that at this time no such committee existed, or was 
considered to exist. Of the eight messages with which Adams laid 
before Congress the correspondence of our unfortunate envoys to 
France, and other documents of like nature, only two were referred 
to this committee. The other six were considered by the Senate as 
a whole, and not one of them was given to any committee. In most 
cases the message and accompanying documents were ordered to be 
printed, and then were acted upon directly by the Senate as it saw 
fit.' 

It was almost at the end of Jefferson’s second administration, 
during the memorable special session of 1807-1808, that the natural 
tendency of the Senate to follow the lead of a relatively small group 
of men in the transaction of a particular sort of business gave rise 
to a real, although not a recognized standing committee on foreign 
relations. During the session the following matters, dealing directly 
with British relations or with measures made necessary by them, 
were either referred to or reported from select committees: so much 
of the annual message as related to the recent outrages of British 
armed vessels within the jurisdiction of the United States, and to 
the legislative provisions which might be expedient as resulting from 
them; Jefferson’s embargo message; the embargo bill; the enforce- 
ment act, sent up from the House; the House bill to continue the 

2 Annals of Congress, 1797-1799, I, 497-498, 505-506, 523-525, 529, 540, 542- 
543, 548, 571-573, 585-586, 590-591, 597, 604, 609; Am. State Papers, For. Rel., 
II, 116-119, 152. 

1 Annals of Congress, 1797-1799, I, 516, 517, 555, 571, 581, 585-586; Am. 
State Papers, For. Rel., I], 150-151, 153-163, 169-182, 185-188, 188-199, 199-201. 
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act to protect American commerce and seamen from the Barbary 
Powers; Jefferson’s message submitting the British orders in council 
of November 11, 1807; the supplemental non-importation act from 
the House; a plan from the President for an increase in the army; 
the House bill supplementary to the embargo; the message submit- 
ting the papers concerning the Leopard-Chesapeake affair; the Monroe- 
Pinckney negotiation, and the correspondence upon the subject of 
the rejected treaty, and all of the correspondence with reference to 
the negotiations with France; the bill authorizing the President to 
suspend the embargo under certain conditions; a report reviewing 
the condition of our foreign relations and recommending a continu- 
ance of the existing policy; a supplementary embargo bill; and, 
finally, House amendments to this bill.” 

An examination of these measures at once discloses a certain 
unity in all of them; all are directed to a common purpose. It 
might be expected, then, that they would have been referred to one 
say upon British relations and national defense. 


standing committee 
Or, they might have been divided into two groups, one including 
those bearing directly on British relations, and the other those hav- 
ing to do with measures of defense. As has been said, however, 
each was referred to a select committee raised on that one subject. 
But, and here is the interesting development, all of the eleven com- 
mittees created were composed of a very small number of men—men 
who were leaders in the upper house. The extent to which this 
concentration of control was carried is indicated by an examination 
of the make-up of the committees. John Quincy Adams served 
upon every one of them, and was chairman of one; General Samuel 
Smith of Maryland upon ten of the eleven, and was chairman of 
seven; Anderson of Tennessee upon five, and was chairman of two; 
Bradley of Vermont upon five; Mitchell of New York, and Gregg of 
Pennsylvania upon three; Giles of Virginia upon two, and was chair- 
man of one; and Gaillard, Sumter, Hillhouse, and Milledge upon 
one each. The forty-three committee places were held by just 
eleven men, and of the eleven four sat upon only one committee. 

1¢ Annals of Congress, 1807-1808, pp. 19, 34, 50-53, 63-64, 78, 79, 104, 127, 
151, 153, 173-174, 178, 186, 361-371, 378. 
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Thus, although formally the Senate appointed eleven select com- 
mittees, each independent of the others, yet the sum-total of these 
bodies in membership practically amounted to a standing committee 
of eleven members, or, if the four men serving on just one com- 
mittee be eliminated, of seven. In this instance, as in many others 
to be found in the study of the procedure of legislative bodies, the 
fact preceded the form; the institution, a standing committee on 
foreign relations, was gradually creeping into existence before it was 
formally recognized and named. 

From 1807 on, the development of the committee took on a more 
obvious form. As has been intimated, it finally grew out of the 
custom of referring to select committees given subjects mentioned in 
the annual messages. Such a committee was raised on so much of 
Jefferson’s last annual message as concerned our relations with the 
Barbary powers." A year later Madison’s message set forth the 
critical condition of the relations of this country with Great Britain 
and Spain, and with it the President submitted to Congress diplo- 
matic correspondence showing the situation with reference to these 
nations."° On the day following its delivery, Giles, of Virginia, sub- 
mitted the following resolution for consideration: 


Resolved, That so much of the message of the President of the 
United States as respects the relations existing between the United 
States and Great Britain and France, with the accompanying docu- 
ments, be referred to a select committee, with instructions to examine 
the same and report thereon to the Senate; and that the committee 
have leave to report by bill, bills, or otherwise.!’ ' 


The resolution was adopted by the Senate, and Giles, Pope, Bradley, 
Goodrich, Leib, Sumter, and Gillman were chosen to be the com- 
mittee.’ This committee, or its leaders, all through the session 
played a predominant part in the haphazard efforts of the politicians 
in the Senate at once to stave off a war with England and to safe- 
guard American interests, so far as was consistent with economy, 


Annals of Congress, 1807-1808, p. 19. 
© Richardson, Megsages, I, 473-477. 

7 Annals of Congress, 1807-1808, p. 478. 
18 [bid., pp. 478-479. 
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Republican principles, and their own personal political ambitions. 
It was this committee that reported Giles’ famous resolution, verbally 
castigating His Britannic Majesty’s minister, Francis James Jackson, 
for the imputations of bad faith which he had cast upon the gov- 
ernment, and pledging to the executive the support of Congress in 
repelling his insolence. At the same time it brought in a bill to 
prevent the abuse of the privileges and immunities enjoyed by 
foreign ministers in the United States.'® Early in January the 
message from the President recommending an increase in the army 
and the organization of the militia was referred to the same com- 
mittee. A week later Giles reported for the committee a bill author- 
izing the President to man, fit out, and officer the frigates of the 
United States. In this connection the committee had carried on a 
correspondence with the Secretary of the Navy, which was now 
ordered to be printed. On the last day of the month Mr. German 
presented resolutions providing for convoys for American merchant- 
men, and this proposition was referred to Giles’ committee. The 
non-intercourse bill which came up from the House and which was 
intended to replace the expiring embargo, was intrusted to. another 
group, while a House bill providing for the protection of Mediter- 
ranean commerce was passed without any reference whatever.2° But 
Giles and his colleagues participated in the action of the Senate upon 
these measures, and, indeed, the committee exercised a potent in- 
fluence over the Senate during this session in all matters pertaining 
to England and France. 

Early in the session commencing in December, 1810, again upon 
motion of Giles, the Senate adopted a resolution in terms identical 
with the one of 1809 setting up a committee on so much of the 
annual message as referred to the relations between the United 
States, Great Britain, and France." Giles, Crawford, Anderson, 
Goodrich, and Pope were chosen to serve, all except Goodrich being 
Republicans of national prominence. To these men were referred 


19 Annals of Congress, 1808-1809, pp. 481-482; see also Moore, International 
Law Digest, IV, 511-513. 

20 Annals of Congress, 1808-1809, pp. 520, 526, 530-531, 550, 587. 

21 Annals of Congress, 1810-1811, p. 16. 
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petitions of individuals asking to be relieved from some of the pro- 
visions of the Non-intercourse Act.” As a matter of fact, however, 
the committee was of slight consequence during this session, be- 
cause the absorbing subject of interest during the winter of 1810 
was that of the Floridas; and the measures by which the Senate 
proposed to bring this territory under the control of the United 
States were referred to other committees. Upon so much of the 
President’s message as concerned the occupation of West Florida 
was raised a committee composed of Giles, Pope, Anderson, Craw- 
ford, and Bradley.** This was done upon motion of Giles, and it is 
to be noticed that, except for the substitution of Bradley for Good- 
rich, the only Federalist in the other group, the two committees were 
identical. In response to a confidential message from Madison, the 
subject of East Florida was taken up in secret session. Three meas- 
ures were passed in this connection: an act authorizing the President 
to take possession of the country, a resolution declaring to the world 
the position of the United States with reference to this territory, 
and a resolution ordering that these acts be not published without 
the direction of the President.“ Three committees acted in the 
transaction of this business. The first was composed of Clay, Craw- 
ford, Bradley, Smith of Maryland, and Anderson; the second of 
Bayard, Crawford, and Clay; the third of Anderson, Crawford, 
Clay, Bradley, and Smith of Maryland.” It will be observed, of 
course, that the personnel of these committees and of the two earlier 
chosen was strictly limited. All five, in fact, were composed> of a 
small group of the leading Republicans of the upper house. Yet 
formally each group was a separate, independent, select committee, 
bearing no organic relation to any of the others. 

Again, at the beginning of the session of 1811-1812, so much of 
the annual message as concerned the relations between the United 


2 JTbid., pp. 21, 250. 
3 Tbid., p. 10. 

* See Richard Hildreth, History of the United States, III, xxiii; Henry Adams, 
History of the United States, V, xv; F. E. Chadwick, Relations of the United States 
and Spain, Diplomacy, Ch. VI. It was in connection with this matter that Picker- 
ing was censured by the Senate for reading confidential papers in open session. 

2% Senate Executive Journal, II, 176, 182. 
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States, France, and Great Britain was referred to a select committee. 
Giles, Crawford, Gregg, Franklin, Lloyd, and Pope Were named, 
Giles being once more the chairman.” 

The committee which was appointed a year later marked in its 
title an advance towards the form which later became the accepted 
one. In his annual message of 1812, Madison had adverted to our 
relations with Great Britain, with whom we were at war, with 
France, Denmark, Russia, Sweden, and the Barbary States.2’7. On 
the day following, four motions were submitted providing for the 
reference of four of the most important subjects treated in the mes- 
sage to as many select committees. The first resolution includes so 
much of the message as concerned ‘‘our relations with foreign powers, 
the Military Establishment of the United States, and volunteers.” *° 
All four resolutions were adopted, and Franklin, Campbell of Tennes- 
see, Taylor, Varnum, Howell, Robinson, and Worthington were 
chosen to serve on the first-named committee. This committee was 
active throughout the session, and exhibited more of the characteris- 
tics of a real committee on foreign relations than had any of its 
predecessors. Early in the session a communication from Madison 
concerning the attempt which had been made through Jonathan 
Russell to bring about a suspension of hostilities with Great Britain 
was referred to it as “the Committee on Foreign Relations.” *® A 
few days later another letter on the same subject was referred to 
the “‘committee who have under consideration so much of the mes- 
sage of the President of the United States, of the 4th instant, ‘as 
concerns our relations with foreign Powers.’’’ This matter of nomen- 
clature may be of little importance in itself, but it is not without 
interest to observe how the name of this great committee gradually 
‘ame into use. During this and several sessions following, the title 
‘‘Committee on Foreign Relations” frequently, in fact usually, was 
applied to the body appointed under the sort of resolution which 


7 Annals of Congress, 1811-1812, pp. 15-17. 
27 Ibid., 1812-1813, pp. 13-14. 
8 [bid.,p.17. The other subjects were: The naval establishment of the United 
States; American vessels which had arrived in the United States laden with British 
manufactures; the revision of the militia laws. 

29 Annals of Congress, 1812-1813, p. 19. 
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has been described. On the other hand, the committee often was 
referred to in other ways — described, rather than named. 

A review of the measures which came before the committee dur- 
ing this session reveals a slight increase in the specialization of its 
functions. It was occupied with fewer matters not bearing directly 
on foreign relations, and at the same time the Senate passed or con- 
sidered a smaller number of measures in this particular field without 
consulting it.%° 

A conscious step towards the specialization of the function of 
the committee was made when Congress met in May, 1813. On 
the day following the reading of Madison’s message, a resolution was 
introduced providing that so much of it as concerned our relations 
with foreign Powers and the military establishment be referred to 
a select committee. At the same time it was moved that the part of 
the message relating to the naval establishment be referred to another 
committee. The next day, however, military affairs were separated 
from foreign relations, select committees being set up on each of 
the three subjects.**. During this session, also, a still greater homo- 
geneity is to be observed in the measures considered by the com- 
mittee, practically all of the business arising from our troubles with 
Great Britain passing through its hands.* At the same time, how- 
ever, a very important part of the business of the Senate in the field 
of foreign relations was being carried on with the assistance of other 
groups. Early in the session Madison submitted to the Senate the 
nominations of Gallatin, Adams, and Bayard as peace envoys, along 
with that of Jonathan Russell as minister to Sweden.* The nomi- 
nations of Gallatin and Russell were opposed, largely from political 
motives, but in the former case for the ostensible reason that the 
position was incompatible with that of Secretary of the Treasury, 
and in the latter upon the ground that it was inexpedient at that 
time to send a minister to Sweden. A bitter struggle followed, which 
resulted in the rejection of both names. The fact of interest is that 
in considering the nominations, and in carrying on its struggle with 


8° Jbid., ¥812—-1813, pp. 18-19, 21, 27, 39, 94, 101, 104, 105, 112, 113, 115, 117, 121. 
31 Jbid., 1813-1814, pp. 18-19. ® Jbid., pp. 25, 31, 36-39, 45, 47, 55, 59. 
83 Senate Executive Journal, II, 347. 
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the President over them, the Senate acted through select committees, 
rather than through the group which had been appointed at the 
beginning of the session to consider foreign relations. Not only 
that, but a comparison of the personnel of these committees with 
that of the Foreign Relations Committee shows that the member- 
ship of the former contained by far the weightier Senators.“ <A few 
years later neither of these conditions would have existed. 

During the second session of the thirteenth Congress, which met 
in December, 1813, the functions of the Committee on Foreign Re- 
lations possessed even greater unity, and were of larger importance 
than during previous years. An enumeration of the matters of busi- 
ness coming before it is, perhaps, the most effective means of setting 
forth its functions at this time. During the session it had under 
consideration the following measures: the message of the President 
recommending an embargo, a bill which it reported in response 
thereto, and the House embargo bill which ultimately became law; 
the bill, which it reported, prohibiting the importation of certain 
articles derived principally from Great Britain; Madison’s message 
submitting to Congress the British rejection of Russian mediation, 
and Lord Castlereagh’s offer to treat for peace directly; the message 
recommending the repeal of the embargo and the extension of addi- 
tional duties for a period of two years after the war; two petitions 
on this subject; the bill for the repeal of the Embargo Act; a pro- 
posal to pass an act prohibiting the exportation of sheep from the 
United States; a bill, which it reported but which failed to pass, 
prohibiting the exportation of specie, gold or silver coins, or of bul- 
lion; bills providing for the more effectual enforcement of the Non- 
Importation Act, and for the return to their own districts of vessels 
detained in other districts under the terms of the Embargo Act, 
and, finally, numerous hills for the relief of individuals seeking exemp- 
tion from pains and penalties incurred by alleged violations of the 


Non-Importation and other war Acts.* 


% Senate Executive Journal, II, 347, 352, 354, 395. Adams’ History of the 
United States, VII, 59-64, presents a most interesting discussion of this struggle, 
its outcome, and its political significance. 

% Annals of Congress, 1813-1814, pp. 459, 550, 551, 562, 565, 570, 601, 613, 
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These measures comprise all of the more important matters of 
general business arising out of the foreign relations of the United 
States at this time. All had some bearing on the war with Great 
Britain, and all were legislative in their character. But during this 
session no business concerning our relations with any other Power 
came before the Senate, except the appointment of foreign ministers. 
This subject, of course, was considered in executive session, and no 
committees were employed in connection with any diplomatic ap- 
pointment passed upon at this time. Thus the Committee on 
Foreign Relations had practically a monopoly of the business trans- 
acted by the Senate within its field. 

The special session commencing in September, 1814, offers three 
points of particular interest in the history of the committee. The 
first has to do with the manner of its choice. Madison’s message, 
laying before Congress the facts of the military situation and the 
needs of the army, the navy, and the treasury, contained no sugges- 
tions on foreign relations which demanded the immediate attention 
of the Senate. Consequently the usual reference to a select com- 
mittee of that part of the message which touched upon such rela- 
tions hardly was in order, and at the beginning of the session no 
such committee was created. On October 10th, however, the 
President communicated to Congress letters from the American 
peace envoys, and four days later submitted the instructions under 
which they were acting.*7 Whereupon the Senate passed a resolu- 
tion that these documents, together with the several communhica- 
tions from the President since the beginning of the session, should 
be referred to a select committee. Bibb, Taylor, King, Brown, and 
Chase were chosen as the committee, and during the remainder 
of the session were usually referred to as the “‘Committee on Foreign 
Relations.’’*’7 As such they were the organ of the Senate for the 
transaction of the same sort of business that had been assigned to 
629, 630, 636, 639, 676, 706-727, 735, 738-739, 741, 764, 773; Am. State Papers, 
For. Rel., III, 621-623, 964. 

% Richardson, Messages, I, 547-551. The only parts of the message which 
were referred -to select committees at this time were those concerning the militia, 


and military affairs. Annals of Congress, 1814-1815, III, 16. 
37 Annals of Congress, 1814-1815, III, 24, 27. 
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similar committees in years past.** Such a body might, perhaps, be 
described as a quasi-standing committee. It was not created as a 
standing committee, and, so far as the formal action of the house 
went, it was on the same basis as any select committee. But in 
everything but name it certainly possessed the characteristics of 
the standing committee, even to that of continuity of membership 
from session to session.*® 

On the last day of the session Bibb’s committee brought in a 
report which is of interest because it was the first of a type which 
frequently appears in the later history of the Committee on Foreign 
Relations. Soon after Congress had assembled, Madison had com- 
municated to both houses correspondence which had passed between 
himself and Admiral Cochrane, in command of the British fleet on 
the American station, relative to the devastation which the British 
threatened to mete out to American coast towns in retaliation for 
wanton destruction alleged to have been committed by the American 
army in upper Canada.*® The incident mentioned was the burning 
of York, which later was pointed to by the British as a justification 
for the destruction of the public buildings in Washington and other 
outrages of the same nature. The Senate referred the correspondence 
to the Committee on Foreign Relations, and just before adjournment 
the chairman of this body submitted a report giving the result of 
their inquiries, which, it was declared, manifested “‘to the world that 
the plea which had been advanced for the destruction of the Ameri- 
can Capitol, and the plunder of private property” was without 
foundation.** As an organ for the formulation of the opinion of the 
Senate upon matters concerning the foreign relations of the United 
States, the committee has produced some manifestoes which have 


38 Jbid., pp. 24, 27, 164, 245-250, 260, 269, 270, 275, 278, 280, 294-297. 

89 Bibb, the chairman of this committee, and Taylor, Chase, and Brown had 
served on the Foreign Relations Committee of the preceding session. Also the 
committee had dropped back to five members, the size which it had had until the 
year before, when it had gone to seven. Rufus King was the only member of the 
new committee who had not served on its immediate predecessor, — and no man 
then in the Senate was possessed of more experience in the field of foreign relations 
than had King. 40 Am. State Papers, For. Rel., III, 693-695. 

#1 Annals of Congress, 1814-1815, III, 294-296. 
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been of far-reaching importance in the history of the nation. Al- 
though its report on the “retaliating system” as practiced by Great 
Britain during the War of 1812 does not rank as an important state 
paper, yet it is worth noting because it is the first product of this 
sort of activity on the part of the committee. 

The third significant event of the special session of 1814 was 
the use of the Committee on Foreign Relaticns in executive session 
in connection with the proceedings on the Treaty of Ghent. The 
incident occurred two days after the Senate had consented to the 
ratification of the treaty, when a motion to remove the injunction 
of secrecy from the proceedings and to print the documents con- 
nected therewith was referred to the “Committee on Foreign Rela- 
tions.” ® The reference marks the point at which this committee, 
after having come into being during a decade when no treaties were 
before the Senate, began to perform the functions which inevitably 
were to be assigned to it, and in the exercise of which. it was to 
reach its greatest usefulness and power. Hitherto it had been a 
legislative committee; it had been used almost exclusively for the 
transaction of legislative business; no allusion to it is to be found 
in the executive journal. From this time on, its most important 
business was to be transacted in executive session, and every treaty 
laid before the Senate was to be considered by it. 

At the beginning of the session of 1815 the usual reference of 
the several parts of the annual message was made, and it was not 
until a year later, December, 1816, that the Committee on .Foreign 
Relations became the first standing committee of the United States 
Senate.“ On the day following the reading of Madison’s last annual 
address, Nathan Sanford of New York submitted thirteen resolu- 
tions, each referring a certain part of the message to a select com- 
mittee, with leave to report by bill or otherwise. On the next day, 
however, Senator Barbour of Virginia introduced a resolution provid- 
ing that it should be one of the rules of the Senate that eleven 


« Senate Executive Journal, III, 621. 

Annals of Congress, 1815-1816, pp. 19, 20. Committees were chosen to 
consider those parts of the message concerning foreign affairs, the militia, military 
affairs, naval affairs, finance and a uniform national currency, manufactures, roads 
and canals, and a national seminary of learning within the District of Columbia. 
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standing committees, which were named, should be appointed at 
each session. After discussion during several days, the resolution 
was passed on December 10th, the Committee on Foreign Relations 
heading the list. Three days later Barbour, Mason, King, Dana, 
and Lacock were chosen to be members of the committee.“ 

Thus was established the Committee on Foreign Relations of 
the United States Senate. Along with the ten other committees 
made permanent at the same time, it had gradually come into exist- 
ence during the decade and more of stress and strain which preceded 
the conclusion of the War of 1812. During the earlier years of the 
government, treaties and foreign affairs generally had been referred 
to select committees occasionally but in accordance with no par- 
ticular rules of procedure. An increasing pressure of business, a 
pressure which became heavy during the war, demanded a greater 
efficiency of the Senate. The demand was met by a specialization 
of function—by the development of a system of standing com- 
mittees which practically came into existence some time before it 
was formally made a part of the organization of the Senate. This 
specialization developed first in the field of foreign relations, and 
as at this time the business in this field was almost wholly legisla- 
tive in its nature, the Committee on Foreign Relations developed as 
a legislative committee. With the consideration of the message and 
documents on the Treaty of Ghent its executive functions began, 
and it became the organ of the Senate for the transaction of execu- 
tive as well as legislative business within the realm of foreign affairs. 

Rautston HayYDEN 


** Annals of Congress, 1816-1817, pp. 18-22, 30, 32. The other committees 
named were those on finance, commerce and manufactures, military affairs, the 
militia, naval affairs, public lands, claims, the judiciary, the post office and post 
roads, and pensions. All of the members of this first Standing Committee on 
Foreign Relations were leaders in the Senate and in the nation. Barbour was a 
member continuously from 1816 until 1824, the last session before he left the Senate 
to become Secretary of War. He was chairman in 1816, 1817, 1820, 1822, 1823, 
and 1824. Nathaniel Mason was a member of the committee for twelve years, 
and was thrice chairman. Except for one session, Rufus King served from 1815 to 
1823. S. W. Dana served only during the session of 1816, while Abner Lacock 
King and Dana were the Federalist members. 


was a member for three years. 
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THE JOURNAL ENTERING UPON A SECOND DECADE 


Tue first number of the AMERICAN JOURNAL OF INTERNATIONAL 
Law was issued in January, 1907, and with the issue of October, 1916, 
it completed what its friends are inclined to call the first decade of 
its usefulness. With the present number for January, 1917, the 
JOURNAL begins its second decade, which it is hoped will be one of 
even greater usefulness. In view of these circumstances, a few words 
concerning the JoURNAL will not be deemed inappropriate. 

When the American Society of International Law was formed in 
1906 it was the intention of the founders to create at one and the 
same time a journal as the organ of the Society, because at that time 
there was not in existence any other journal of international Jaw in 
the English-speaking world. In 1906, in connection with the Lake 
Mohonk Conference on International Arbitration, the final steps were 
taken by a committee of the American Society of International Law 
to authorize the issuance of the JouRNAL as the organ of the Society, 
and the undersigned was appointed the editor and manager of the 
proposed publication, with power to appoint an editorial board. In 
all the preliminary arrangements, he associated with him Mr Robert 
Lansing, one of the joint founders of the Society, and they made the 
arrangements for the appearance of the JouRNAL, determining its 
style and content. The JourNAL has since then apparently found 
favor with the public and with its critical readers, for at the meeting 
of the Board of Editors, held in the City of New York on December 2, 
1916, it was decided to make but one change, namely, to print the 
names of the members of the Editorial Board on the reverse of the 
table of contents so that the names of the persons responsible for 
the JouRNAL shall be more easily discovered than heretofore. This 
change followed naturally and logically the other change made last 
year, for when it was decided to have the editorial comments signed 


by their authors, editorial comment as such ceased and the comments 
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became notes, differing from the articles in that they were shorter 
and written by members of the Editorial Board. These are the only 
two changes which experience has suggested to the Board of Editors, 
and the JouRNAL, starting upon its second decade, will resemble in 
all other respects its predecesor of the first decade. 

There is, however, another change which should be noted. The 
publisher for the first decade was Messrs. Baker, Voorhis & Company, 
of New York. The publisher of the series beginning with the Janu- 
ary, 1917, number is the Oxford University Press, American Branch. 
In chronicling this change of publishers, it is proper to say, and it 
would be unjust not to mention it, that it is doubtful if the JouRNAL 
could have appeared when it did and in the form which it assumed 
had it not been for the interest taken in the venture by Messrs. 
Baker, Voorhis & Company, and for the generous terms, from which 
the element of profit was largely excluded, which they made with the 
Society for its publication. The Society and the JouRNAL owe Messrs. 
Baker, Voorhis & Company a debt of gratitude, and the officers of 
the Society and the Board of Editors of the JourNAL consider it a 
pleasure, as well as a duty, to make this public statement of their 
indebtedness to their former publishers. 

The undersigned is very happy to announce on behalf of the 
Society and the Board of Editors that an index of the first ten vol- 
umes of the publications of the Society will be issued in the course 
of the year, to consist of three separate indices in a special volume, 
one index to be devoted to the JouRNAL, another to the SuPPLEMENT, 
and the third to the ProcrEpincs, so that the publications of the first 
decade will be readily at the disposa] of readers who may care to 
consult them. The index will be sold to members and subscribers at 
cost, and it is not expected that the price will exceed the price of a 
single number of the JouRNAL, namely, $1.25. The Editors would 
appreciate it, if orders for this index are placed in advance, so that 
they may know how many to have printed. 

It should be stated that since January, 1912, the JouRNAL has 
appeared in Spanish, that it is steadily increasing its circulation and 
usefulness, and that the day does not appear to be far distant when 
it will be as frequently consulted in Spanish as it is in English, and 
exercise an additional influence among the Spanish-speaking as well 
as among the English-speaking countries. 


JAMES Brown 
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THE RIGHTS OF THE CIVIL POPULATION IN TERRITORY 
OCCUPIED BY A BELLIGERENT 


Tue generally recognized purpose of war is the overmastering of 
the armed forces of the enemy. The procedure employed to accom- 
plish this result is, however, governed by certain restrictions which 
are called ‘the laws of war,” for even in the effort to overcome an 
armed foe the principles of humanity are considered by all civilized 
peoples to have a binding authority. These principles and the 
specific application of them in the laws of war — customary or con- 
ventional may not always be actually enforceable, even when 
solemnly accepted; but they remain the standards by which the con- 
duct of nations is to be judged in the opinion of mankind and the 
verdict of history. 

Civilization does not make war upon individual men, women, and 
children. Violence against helpless individuals is not war. It is 
persecution. In moments of calm deliberation all jurists agree in 
this; and the laws of war, therefore, by common accord, aim to 
secure the protection of the civil population of a country during 
military occupation by an enemy force. 

The Hague Conventions of 1899 and 1907 respecting the Laws 
and Customs of War on Land have formulated the conclusions of 
those conferences on this subject, thereby creating a definite body 
of law. Exemptions from its operation on the part of the Powers 
that have ratified these conventions are to be found only in case of 
definite reservation at the time of signature or ratification, or under 
the restriction of Article 2, which confines the application of their 
provisions to the contracting Powers, and makes their obligations 
binding even upon these only if all the belligerents are parties to 
the convention. 

Several of the belligerents in the present European War have 
failed to ratify the convention of 1907, which makes some advance 
upon that of 1899; but all of them ratified the convention of 1899; 
and it, therefore, expresses the obligations of all these Powers to one 
another, as well as their deliberately formed decisions as to the prin- 
ciples upon which the conduct of war on land should be based. 

In stating the purpose of the convention, these principles are formu- 
lated thus: 


\ 
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Animated by the desire to serve . . . the interests of humanity and the ever 
increasing requirements of civilization; 

Thinking it important, with this object, to revise the laws and general customs 
of war, either with the view of defining them more precisely, or of laying down 
certain limits for the purpose of modifying their severity as far as possible; 

Inspired by these views (the co-signatories) 

Have, in this spirit, adopted a number of provisions, the object of which is to 
define and govern usages of war on land. 


The provisions of Section III of the convention of 1899 relate to 
military authority over hostile territory. Here the primary assump- 
tion is that, while the territory is under the authority of the hostile 
army, this does not entirely supersede the civil authority; but, on 
the contrary, it “shall take all steps in its power to re-establish and 
insure, as far as possible, public order and safety, while respecting, 
unless absolutely prevented, the laws in force in the country”’ 
(Article 43). 

Expressly prohibited are: 

1. Compuision of the population of occupied territory to take part in military 
operations against its own country (Article 44). 

2. Pressure on the population of occupied territory to take the oath to the 
hostile Power (Article 45). 

3. Disregard of “‘family honors and rights, individual lives and private property, 
as well as religious convictions,’’ all of which must be ‘‘respected’”’ (Article 46). 

4. Pillage (Article 47). 

5. The collection of taxes, dues, and tolls beyond the assessments already in 
force, except “for military necessities or the administration of such territory” 
(Articles 48 and 49). 

6. Requisitions in kind or services from communes or inhabitants except ‘for 
the necessities of the army of occupation.”” ‘‘They must be in proportion to the 
resources of the country, and of such a nature as not to involve the population 
in the obligation of taking part in military operations against their country” 
(Article 52). 


In brief, the evident intention of the regulations is that the order 
and economy of civil life be disturbed as little as possible by the fact 
of military occupation; which is not directed against individuals or 
against society as an institution, but solely against armed resistance. 

Into all the details of conduct on the part of an army of occupa- 
tion it is obviously impossible for such regulations to enter. It would, 
in fact, be contrary to public morality to specify all the crimes and 
outrages that could be imagined in a catalogue of acts thus intended 
to be prohibited. It is, therefore, from the general principle of 


EDITORIAL COMMENT 135 


respect, for the civil rights of persons that the law regarding the 
treatment of the civil population in matters of detail is to be deduced; 
and it is with prevision of this necessity that the convention of 1899 
says explicitly: 


It has not, however, been possible to agree forthwith on provisions embracing 
all the circumstances which occur in practice. 

On the other hand, it could not be intended by the high contracting parties that 
the cases not provided for should, for want of a written provision, be left to the 
arbitrary judgment of the military commanders. 

Until a more complete code of the laws of war is issued, the high contracting 
parties think it right to declare that in cases not included in the regulations adopted 
by them, populations and belligerents remain under the empire of the principles of 
international law, as they result from the usages established between civilized na- 
tions, from the laws of humanity, and the requirements of the public conscience. 


In seeking for the law regarding the treatment of the civil pop- 
ulation in territory occupied by a belligerent, we are not, therefore, 
confined to the formal regulations adopted in these conventions. What- 
ever is against the established usage of civilized nations, whatever 
infringes the laws of humanity, whatever violates the requirements of 
the public conscience, is as clearly illegal as if it were prohibited by 
precise definition. 

Whatever the possibility of enforcement may be, this is the stand- 
ard by which the jurist must form his judgment, and it is the standard 
by which public opinion in general must be governed. 

At the present time the deportation of civil populations in great 
numbers from their homes and their forcible transportation to the 
country of the enemy, there to be compelled to the performance of 
servile tasks, furnishes an occasion for serious reflection. 

In April, 1916, at Lille, the German military commandant issued 
a proclamation announcing the intention to transport the inhabitants 
to the country to perform agricultural labor. Each person was al- 
lowed to take 30 kilogrammes of baggage, including utensils and 
clothing. In one of the proclamations al] the inhabitants of the 
house, with the exception of children under 14 years of age and their 
mothers and old men, were ordered to prepare for transportation 
within an hour and a half, with the injunction that ‘‘Whoever shall 
endeavor to avoid transportation will be pitilessly punished.” 

Against this measure the Mayor of Lille earnestly protested, as 
did also the Bishop of Lille, on the ground that “to destroy and 
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break up families, to wrench from their homes by thousands peace- 
able citizens, to force them to abandon their goods without protec- 
tion, would be an act of a nature to arouse general reprobation.” 

On July 25, 1916, the French Government addressed an instruc- 
tion to its diplomatic representatives in neutral countries directing 
them to acquaint the governments to which. they were accredited 
with the conduct of the German military authorities at Lille, Turcoing, 
and Roubaix, and not only to call attention to the violation of the 
Hague Convention concerning the Laws and Customs of War on 
Land, but to appeal to the sentiments of justice and humanity of the 
neutral Powers and to the public opinion of all nations with a view 
to obtaining a remedy for these wrongs. 

So far as is known, no action was taken upon this appeal by any 
government; but subsequently reported acts of deportation resulting 
it is claimed, in the transportation to Germany of some 300,000 
Belgians of both sexes and of various ages, not only forcing them 
from their homes but condemning them to conditions of alleged 
virtual slavery in a foreign land, have furnished occasion for a still 
more urgent appeal for friendly intervention by neutral governments. 

Without assuming to judge of the accuracy of the complaints 
made, which touch most propoundly the provision of Article 46 for 
protecting the “family honors and rights” of the population in an 
occupied country, and without inquiring here into the reasons which 
may be given for such deportations, it does not admit of doubt that 
such acts as are reported are violations not only of the spirit but of 
the specified immunities of the convention of 1899, which all the 
belligerents in the present war have duly ratified. 

Two practical considerations, therefore, seem to press themselves 
upon our attention at this time: first, the utter inutility of any inter- 
national convention unless the co-signatories have the recognized 
right to inquire whether or not the obligations mutually created 
between them are in any case violated, and to insist that they be 
fulfilled; and, second, the evident impossibility of any really useful 
revision or extension of international law, when the conditions of 
peace favor such reconsideration, if no provision is made for the 
enforcement of regulations other than the force of the immediate 
victim of violation. Until it is recognized that failure to observe an 
international agreement is an offense against all the co-signatories, 
and not merely against the immediate sufferer, and also against the 
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very idea of law itself, and that, therefore, all who make the rule are 
responsible for its observance, it is a matter of relatively little conse- 
quence what the rules may be. 

If this be a just conclusion, it remains to be considered on what 
ground any nation that denies the right of neutral co-signatories to 
inquire into alleged violations of a convention, or to remonstrate 
concerning them, protest against them, or insist upon conformity to 
the rules agreed upon, may, until these rights are conceded, justly 
claim a part in the formation of any future convention for the estab- 


lishment of rules of law. 
Davin J. 


SUBMARINE REFLECTIONS 


Norway alone of neutral Powers, so far as we are informed, has 
put the submarine in a class by itself in her treatment of both the 
military and merchant types. The former is debarred the passage 
of Norwegian waters except in case of necessity; the latter may ap- 
proach only by day; both are forbidden to submerge within the state’s 
territorial limits. Doubtless the position and character of the Nor- 
wegian coast line have exposed Norway to much annoyance in the 
performance of her neutral duties. Long, intricate, fringed with 
islands, near the scene of battle, blockade and visitation, sparsely 
settled, it cannot be adequately guarded or patrolled. That this diffi- 
culty should be increased by the approach and passage of U-boats 
submerged is unendurable; they must seek hospitality openly and un- 
disguised. Granting this, however, is it just or reasonable to treat 
them differently from other vessels? While viewing Norway’s action 
sympathetically, I would suggest that it lends sanction to the open 
or covert belligerent contention that the submarine is to be classed 
apart from other cruisers or other merchantmen and entitled to special 
treatment. Perhaps this claim is worth a brief examination. 

Look first at what appears to be the German claim. Germany’s 
U-boat campaign against Great Britain began with the declaration of 
a war zone and a so-called blockade. Now the first requisite of a 
valid blockade under the old system was that it must be effective, 
i.€., SO continuous, so strict, as to make the breach of it highly danger- 
ous. The sporadic appearance of a submarine with an occasional 
chase or a semi-occasional capture does not answer this requirement. 
Again as our State Department has said over and over, to constitute 
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a valid capture, whether for breach of blockade, for carrying contra- 
band or as enemy’s property, cruiser warfare demands such stoppage, 
visit and search as will show nationality, destination and cargo. 
Moreover, the crew’s and still more the passengers’ lives must be 
safeguarded. The German practice of torpedoing without warning 
does not meet these requirements, and this Germany has admitted. 
And thirdly, in view of the extreme fragility of submarine construc- 
tion, German policy demands that the old accepted usage of defensive 
armament for the merchantman be held illegal. Very likely timidity 
or nervousness arising from the consciousness that a touch of the 
prow or a single small calibre shell from a trader may end his ship’s 
career, is responsible for a portion of the submarine captain’s bar- 
barities. On account of the U-boat’s lack of carrying capacity also, 
the German practice is to sink a neutral ship carrying contraband 
which they may capture. Except for a few isolated and much pro- 
tested instances in the Russo-Japanese War, this is a new, unjust, 
and cruel thing. In all these departures from the old law we see an 
inclination to change the rules to suit the peculiar nature of the 
submarine. As a cruiser, a ship of war, she must enjoy all the rights 
of a warship, but owing to her fragile build and other limitations, she 
must have privileges beyond those of a warship. This is not consistent. 

Take now the British contention. U-boats are called pirates, 
which they are not even when they commit murder. At one time 
their captured crews were segregated as if for special treatment, until 
retaliation was threatened. On account of the U-boat menace, the 
blockading zone or line applied to the German coast, is wider far 
than any precedent warranted. This makes the old usage of a raised 
blockade and a new notification, in case of successful though tempo- 
rary attack, quite inapplicable. Moreover, we gather that visit and 
search of a submarine merchant ship at British hands is highly im- 
probable. In these cases too, though to a less degree, we see a 
tendency to change the rules to suit the peculiar nature of the sub- 
marine, to hold it to cruiser warfare rules but to claim special privi- 


leges against it. 

This inclination to apply other than old rules to this new thing 
crops out even in our own case, for when the Bethlehem Steel Co. con- 
templated shipping submarines in parts, distributed if desired between 
several ships, the administration early in the war forbade its doing 
so as being not a mere trade in contraband. Barring this exception and 
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Norway’s action, all neutrals appear to have regarded the U-boat as 
a cruiser with no other privileges and no other obligations than have 
been heretofore applicable to the cruiser. In judging of these incon- 
sistencies, we may say, in the first place, that no party to a war can 
be allowed to determine the laws which shall govern it according to 
his own special interests. The law of nations has grown up out of 
the general agreement of many states, not through the insistence and 
self-interest of one. Again, and in view of the just mentioned prin- 
ciple, the presumption is in favor of the rwes accepted prior to a war, 
for the simple reason that any change will be dictated by the desire 
and for the benefit of one, whereas all must be consulted. So intro- 
duced, a new usage does not become law, it is not law, it is merely 
the exercise of force. 

By the close of the nineteenth century the neutral interest had 
become dominant; belligerency was regarded as a nuisance, almost 
an anachronism. It was, that is, an abnormal, exceptional status, 
with a presumption against any enlargement of its rights. In case 
of doubt, neutrality rather than belligerency was to be favored, in 
any new definition of the law. At the present moment, alas! the 
belligerent world is so powerful that neutrality has grave difficulty in 
asserting its rights. But this fact does not lessen those rights. If 
this is the theory with which we approach a study of the submarine 
status, I think there can be no doubt that the U-boat is to be regarded 
as a surface cruiser with no additional rights and privileges and with 
the same duties and liabilities. Hence in neutral waters it should 
not submerge. Submergence imperils neutrality by making the per- 
formance of neutral duties more arduous and the evasion of neutral 
rights easier. 

THEODORE 8. WOooLsEY 


POLAND 


From time to time statements have appeared in the press that a 
kingdom of Poland will emerge from the war. Sometimes it is the 
Czar of all the Russias who is to create Poland as an autonomous 
kingdom, presumably to be made up of Russian Poland, to which will 
be added Prussian and Austrian Poland. At other times, the press 
attributes to the Central European Powers the intention to establish 
a kingdom of Poland, and quite recently the statement has appeared 
in the press that the Central European Powers intend to create a 


140 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


kingdom of Lithuania as well as a kingdom of Poland, apparently 
by depriving Russia of Lithuania and of its share of the partition of 
Poland, without the addition of Prussian and Austrian Poland. The 
proposal in each case seems to be an attempt to win over public 
opinion, which has always been very pronounced in favor of the Poles, 
and to gain the support of the Poles themselves, who are again to 
become a nation and a kingdom. But it is believed that the Poland 
of public opinion and of the Polish patriots is the unpartitioned Poland 
which, in 1682 under its king, John Sobieski, defeated the victorious 
and invading armies of Turkey under the very walls of Vienna, and 
saved a Christian Europe from Moslem aggression, only later to be 
partitioned by three of the Christian countries of Europe and among 
these the chief beneficiary of the victory of 1682. 

Without going into details, it should be said that the ruler of 
Lithuania, then an independent country, married the Queen of Poland 
in 1568, and, by this marriage, the countries as well as their rulers 
became united. Poland was for centuries an unfortunate country — 
unfortunate internally because it was an elective monarchy, and sub- 
ject to foreign intrigue and dictation in the matter of election, and 
unfortunate externally because its territory was coveted by three 
countries surrounding it and which, taking three bites to the cherry 
instead of the proverbial one bite, absorbed it, so that part of Poland 
went to Prussia, a part to Austria, and a part, forming the balance, 
to Russia, which three countries hold the land and its people in 
bondage. 

Frederick the Great, on behalf of Prussia, and Catherine IT, on behalf 
of Russia, concluded two treaties on the 4/15 of January, 1772, in the 
name of the Holy Trinity, an expression which the late Professor Jel- 
linek of Heidelberg was accustomed to say was always used by Powers 
on the point of committing a peculiarly immoral agreement. By the 
first, they agreed to occupy and to annex certain Polish provinces, 
and by the second they determined conditions concerning the main- 
tenance of auxiliary troops in case of attack. The reason assigned 
by the King of Prussia and the Empress of Russia was ‘‘the general 
confusion in which the republic of Poland exists by the dissension of 
its leading men and the perversity of all its citizens.” Austria was not 
a party to this treaty, but it was the desire and the intention of the 
contracting parties that the Empress Maria Theresa should accede 
to it on the part of Austria. This Austria agreed to on February 19, 
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1772, and two treaties were entered into on July 25, 1772, between 
Russia and Austria, on the one hand, and Russia and Prussia, on the 
other, fixing the portions of Poland which each of the partitioning 
Powers should and actually did annex. 

Poland lost by this action on the part of its neighbors about one- 
fifth of its population and one-fourth of its territory. The Empress 
of Austria was apparently loath to take part in the partition, but, 
when she made up her mind to join her imperial sister and her royal 
brother, she showed herself very exacting as to her share of the spoils, 
so exacting indeed that Frederick the Great said to the Austrian Am- 
bassador: ‘‘Permit me to say, that your mistress has a very good 
appetite.’ This remark is equally applicable to all three of the 
sovereigns engaged in the partition of Poland, and the appetite, as the 
proverb says, “grows by what it feeds on.” 

Therefore, a second partition was agreed upon September 3, 1793, 
by which Poland was reduced to one-third of its original dominions 
with a population of some three and a half millions. In Lessing’s 
Minna von Barnhelm, Just is not satisfied with the single glass. He 
wished a second, and, when the second was forthcoming, he added a 
proverb to the German language, upon which Austria, Russia and 
Prussia acted, that all good things are threefold. 

Austria and Russia took the first step. Prussia, under the suc- 
cessor of Frederick the Great, acceded to the treaty of January 3, 
1795, between Catherine of Russia and Maria Theresa’s successor, 
and, in the treaty of the 10th of October, 1795, the balance of Poland 
was gobbled up. 

Passing over the period of the French Revolution and of the Em- 
pire, the Congress of Vienna, which remade the map of Europe, took 
up the question of Poland and apportioned it among the three Powers. 
The Russian portion was erected into the kingdom of Poland under 
the sovereignty of Alexander, Czar of Russia. An insurrection of 
1830 was put down by the Czar Nicholas, the successor of Alexander, 
and Russian Poland became a Russian province. 

So the matter stands today. Prussia has its share; Austria- 
Hungary has its share, and Russia has its share. 

Historians have given themselves much trouble to determine the 
sovereign who first proposed the partition. Carlyle, in his elaborate 
Life of Frederick the Great, thinks that the partition was doomed to 
happen, stating that 
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Two things, however, seem by this time tolerably clear, though not yet known in 
liberal circles: first, that the Partition of Poland was an event inevitable in Polish 
History; an operation of Almighty Providence and of the Eternal Laws of Nature; 

. and secondly, that Friedrich had nothing special to do with it, and, in the way 
of originating or causing it, nothing whatever. It is certain the demands of Eternal 
Justice must be fulfilled. . . . If the Laws and Judgments are verily those of God, 
there can be no clearer merit than that of pushing them forward, regardless of the 
barkings of Gazetteers and wayside dogs. . . . Friedrich, in regard to Poland, 
I cannot find to have had anything considerable either of merit or of demerit, in the 
moral point of view; but simply to have accepted and put in his pocket without 
criticism, what Providence sent.! 

The Prussian historian, Von Sybel, however, is of a different opinion. 
“The first official suggestion,”” he says, “came no doubt from Ger- 
many, but we are not to conclude that this was the cause of Poland’s 
fall. If that suggestion had not been made, Poland would, it is true, 
have remained undivided, but would have fallen as a whole into 
Russia’s hands.” ? 

The question of priority is not important. The fact is that the 
three countries, Prussia, Russia and Austria, took part in the partition 
and they are therefore all guilty, and they are in the opinion of the 
undersigned equally guilty, for each of the participating Powers was 
a free agent and could and should have resisted the temptation to 
profit at the expense of a neighboring country, irrespective of the 
sovereign from whom the proposal first came. 

There is a happy German saying, Die Weltgeschichte ist das Welt- 
gericht, which may be freely rendered in English as “ posterity is 
the ultimate court of appeal,” and in this court the late William E. 
H. Lecky has pronounced the following judgment: 

It is difficult to exaggerate the extent to which it shook the political system, 
lowered the public morals, and weakened the public law of Europe, for it was an 
example of strong Powers conspiring to plunder a feeble Power, with no more 
regard for honour, or honesty, or the mere decency of appearances than is shown 
by a burglar or a footpad.* 

Will the great war of 1914 right the wrong of 1772, and shall we 
again see an independent, free and equal Poland, or are we to see a 
partial, autonomous kingdom at the expense of one or other or of all 
the partitioning Powers? 

JaMES Brown Scortr 

! Carlyle, Life of Frederick the Great, Vol. VI, pp. 481-482. 

2 Sybel’s History of the French Revolution, English translation, Vol. II, p. 347. 

3 Lecky, History of England (1906 ed.), Vol. VI, p. 81. 
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JURISDICTION APPURTENANT TO SHIPS OF WAR OVER THE HIGH SEAS 


The present writer is in receipt of a communication from an hon- 
ored and esteemed correspondent, a distinguished member of the 
faculty of a well-known French university, in which the utmost sur- 
prise is expressed at the “action — or rather the inaction of the Ameri- 
can men-of-war when, off Nantucket, they suffered merchant ships 
to be sunk by the U-63 within the range of their guns.” ‘It seems 
to me” (the French writer continues) “that there was there a viola- 
tion of the rights and sovereignty of the United States. I state my 
opinion on this point of international Jaw in a short note which you 
will find included herein.” 

The note, which was written in French, covered some five pages 
and began by a quotation from Baron Ferdinand de Cussy’s work on 
Phases et Causes célébres du droit maritime des Nations, t. 1, p. 250, as 
follows: 

Par extension au principe de la souveraineté sur la mer territoriale, on peut 
dire que le droit de police et de protection appartenant au souverain du territoire 
baigné par la mer, lui appartient également dans |’atmosphére de ses batiments de 
guerre en pleine mer. 

Un vaisseau qui navigue en pleine mer, le patrimoine commun de toutes les 
nations, ce vaisseau qui voyage A pleines voiles, emporte avec lui sur l’océan une 
souveraineté ambulatoire, momentanée, fugitive comme son passage, incontestable 
toutefois. Un vaisseau dans cette situation a méme une sorte de territoire au- 
tour de lui, une atmosphére propre qui a pour mesure la portée de ses canons. 
Cela est si vrai que si un navire poursuivi par un autre se réfugie dans ce rayon, 
il sera 4 |’abri des poursuites de l’agresseur comme s’il était dans une rade et 
un port neutre.... 

He says further that not merely when pursued by pirates, but by 
ships of a nation with which his sovereign is at war, if the fugitive 
encounters the warship of a neutral Power, all pursuit ought to cease 
from the moment the flying ship finds herself within the range of the 
neutral cannon, as if she had reached a neutral port. My honored 
correspondent expresses his approval of the above views quoted from 
De Cussy and says he can not understand how the commandant of a 
naval force can suffer, under his eyes and within range of his guns, 
acts of aggression upon an inoffensive merchant ship. He thinks 
such conduct on the part of the attacking ship but little friendly to 
the neutral Power because the attack is made as if the neutral Power 


were not represented. He says if he were walking in a solitary place, 
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and there saw a robust man armed with a club beating his wife or 
child, perhaps for serious cause, nevertheless the act would outrage 
him because it would wound his feelings of compassion, and that the 
aggressor, acting as if the observer were not present, wounds his dig- 
nity in appearing to consider him incapable of intervening to protect 
the victim of his brutality. 

With deference, it is submitted that the above views, as to 
the part of the sea at any time covered by the guns of a neutral 
ship of war becoming for the time being neutral territory, like a 
neutral port, must be met by a like proposition, namely, that the 
high sea within range of the guns of a belligerent battleship becomes 
belligerent territory within which undoubtedly acts of war on the 
part of the belligerents are fully justified and cannot be restrained 
by the invasion of such belligerent territory by a neutral warship. 

In the case mentioned, the German submarine was a vessel of 
war. The neutral and belligerent merchant ships were within range 
of her gun and torpedo fire when the American ships approached. It 
would be strange if the doctrine prior in tempore potior in jure were 
in this case reversed and the last comer had the complete right to 
displace and paralyze the powers of the belligerent ship of war in 
territory already subject to her control. 

Laying this view aside, however, though it illustrates the difficulties 
of maintaining the views advanced, it is, again with deference, sub- 
mitted that the doctrine of De Cussy, though supported by possibly 
a few Freneh writers, has never found acceptance at the hands of the 
principal writers on maritime law or by the courts; that it is so little 
known as generally not even to be mentioned; that, if one may say 
so, it is highly fantastic and of impossible application, the jurisdiction 
varying with the greatly differing range of marine guns and with every 
movement of the ship. It seems to have its origin in certain confusions: 
a confusion as to the situation of a merchant ship sailing under convoy, 
when the battleship takes her under its protection, with the case of a 
ship, on the high seas, of another Power, which comes merely within 
the range of the guns of a neutral ship of war, the latter having in 
no way accepted the merchant ship as its tharge or received it 
under its protection. A ship of war is no more a floating island of her 
own country on the high seas than is a merchant ship, save for cer- 
tain allowed interference with the latter. Each is subject to the law 
of her own country and of no country but her own. Each is subject, 
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however, to international law. The difference is that a government 
ship retains this characteristic even in the territorial waters of another 
country. If all the attributes of territory belong to such floating 
islands, then a circle with a radius of three miles around even a mer- 
chant ship on the high seas is territorial water of her country with all 
the consequences that ensue. The fact that she has no guns makes 
no difference, since it has been fully held that the three-mile rule 
applies to an unfortified coast as much as to one bristling with bat- 
teries. Lord Stowell applied it to the mud-flat desert islands near 
the mouth of the Mississippi. The doctrine of three-mile or gun- 
range jurisdiction as to ships on the high seas must be classed as (I 
think) Gibbon classed the doctrine of transubstantiation, which he 
called ‘‘rhetoric turned into logic.” 

A case much in point, though not exactly similar, is the Marianna 
Flora (2 Wheaton 1), argued by Daniel Webster for the successful 
party and decided by the Supreme Court of the United States in 
1826. The opinion is by Mr. Justice Story, perhaps the most learned 
in international and maritime law of all our justices. The Marianna 
Flora, a Portuguese ship from Bahia to Lisbon, on the high seas, mis- 
took the United States armed schooner Alligator, commanded by 
Lieutenant Stockton, for a South American privateer ‘or piratical 
cruiser. On the schooner approaching to observe and to determine 
her character, the Portuguese vessel fired on the United States ship. 
The latter replied by firing in return, overcame and compelled the 
Flora to surrender and brought her in for condemnation as a prize 
for a piratical attack on the United States ship. The Flora was 
ultimately released and a claim made against Lieutenant Stockton for 
damages for an unjustifiable approach and seizure and sending her 
in without any reasonable cause. The court says in considering the 
points raised: 


It is necessary to ascertain, what are the rights and duties of armed, and 
other ships, navigating the ocean, in time of peace. .. . 

It has been argued, that no ship has a right to approach another at sea; and 
that every ship has a right to draw round her a line of jurisdiction, within which no 
other is at liberty to intrude. In short, that she may appropriate so much of the 
ocean as she may deem necessary for her protection, and prevent any nearer ap- 
proach. This doctrine appears to us novel, and is not supported by any authority. 
It goes to establish upon the ocean a territorial jurisdiction, like that which is claimed 
by all nations, within cannon-shot of their shores, in virtue of their general sover- 
eignty. But the latter right is founded upon the principle of sovereign and PER- 
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MANENT appropriation, and has never been successfully asserted beyond it. Every 
vessel, undoubtedly, has a right to the use of so much of the ocean as she occupies, 
and as is essential to her own movements. Beyond this, no exclusive right has 
ever yet been recognized and we see no reason for admitting its existence. 


Lieutenant Stockton was held guilty of no fault and not subject 
to pay damages. 

Rear Admiral Stockton in his Outlines of International Law, falls 
into error in saying (p. 156) ‘The Marianna Flora was a small Por- 
tuguese vessel of war.’’ It appears that she was, on the other hand, 
an armed merchant ship with a valuable cargo. Justice Story (p. 50) 
in the opinion states that “she was a merchant ship bound on a law- 
ful voyage, and not a piratical cruiser.”” The language of the decision 
is broad enough to cover ships of all sorts, however, and expressly 
covers armed ships. The case is cited here as strongly repudiating 
the theory of any right or jurisdiction over the high seas for a cannon 
shot from a vessel similar to that pertaining to land over the littoral 
seas, or for any distance beyond that required for her own move- 
ments. Mr. John Bassett Moore in his invaluable digest (Vol. 1, 
p. 700) cites the case in support of this statement: ‘‘The rule of 
territorial waters is inapplicable to ships on the high seas.” 

The Chargé d’Affaires of Portugal requested the immediate dis- 
charge of the ship, and Mr. Adams, Secretary of State, instructed 
the District Attorney that the President desired her restoration ‘‘upon 
terms as easy and indulgent as might be compatible with law.” 

The extended index of Calvo’s Droit International as to ships and 
jurisdiction with respect to them has been examined but no recog- 
nition of the doctrine claimed has been found, yet Calvo is a writer 
most comprehensive and most hospitable to the ideas of many nations. 
Neither has it been found recognized in our own or English treatises 
examined. The added fact that in 1907 at The Hague the repre- 
sentatives of the nations of the world extensively codified maritime 
international law, and the representatives of the maritime Powers at 
London in 1909 in the Declaration of London more minutely and 
extensively carried on such codification, and that neither assembly 
recognized in any degree the doctrine of De Cussy, is the highest 
proof that it has not found acceptance and become a part of the law 
of the sea. 

The suggestion that a neutral warship seeing a belligerent warship 
sink a merchantman of another nationality on the high seas without 
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seeking to protect the merchant ship, is conducting itself like a strong 
man who in a lonely place sees a violent assault on women and 
children without intervening, cannot be agreed to. Such assault 
appears on its face felonious; that of the warship appears on its face 
to be the lawful exercise of a belligerent right. However painful to 
witness it may be, the neutral bystander has no right to intervene 
any more than to interfere with the lawful, though distressing, exer- 
cise of force by a police or sheriff-officer. 

In a fierce, destructive war, involving every first-class Power 
except the United States, when the most well-established neutral 
rights are invaded, minimized and denied, it is submitted that our 
country is not called on to apologize for failure to assert such shadowy, 
unestablished, contentious, and it is believed, repudiated claims to 
jurisdiction over the high seas as these advanced by De Cussy. 

The views here expressed have met with the approval of a con- 
siderable number of naval officers of high rank and special knowledge, 
who were consulted, and of various students of international law. 
Not one of these gentlemen doubted or denied them. 


CHARLES NOBLE GREGORY 


SUBMARINES AND INNOCENT PASSAGE 


The activity of the German U-boat 53 by its entrance into the 
harbor of Newport, its short stay there, and its departure for the 
open sea, followed within a few hours by its destruction of several 
enemy and neutral merchant vessels outside the three-nv¥le limit, 
raises important questions concerning the rights and duties of a 
neutral Power over its territorial waters. The first concerns the 
doctrine of “innocent passage”; the second, the question of ‘due 
diligence’’; the third, the extension of territorial jurisdiction in time 
of war beyond the traditional limit of a marine league. 

The doctrine of “innocent passage”’’ is in a way a working com- 
promise between the right of a littoral state to jurisdiction over the 
marginal sea and the right of maritime powers to make use of the 
high seas as a universal highway of commerce and navigation. The 
purpose of such territorial jurisdiction is both strategic and economic. 
Its extent, despite the extravagant claims of the sixteenth and seven- 
teenth centuries, came to be limited theoretically by the power of the 
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littoral state exerted from the shore. As was said by Sir Thomas 
Barclay in his report at the meeting of the Institute of International 
Law of 1894, held at Paris: 


Do not let us forget that the distance of a cannon-shot from the coast is a fiction 
and has never been anything but a fiction. It is the invention of Bynkershoek, 
who found in it a formula by which the various and more or less exaggerated claims 


might be reduced to a common and reasonable limit. 


“The smallest distance, I believe,” wrote Jefferson to Hammond 
and Genét, November 8, 1793,? “claimed by any nation whatever, is 
the utmost range of a cannon-ball, usually stated at one sea league.” 

This marine league, set forth as the minimum of jurisdictional 
extent, is generally regarded as its maximum, notwithstanding the 
fact that the development of ordnance has multiplied the range of 
guns many times since Jefferson wrote. While the doctrine has its 
basis in strategic protection to the littoral state, experience has dem- 
onstrated its necessity for the conservation of national marine re- 
sources and, furthermore, that such conservation is not always pos- 
sible when the jurisdiction of the littoral state ends at the arbitrary 
distance of three miles. This thesis has been admirably sustained by 
Professor T. W. Fulton in his learned and exhaustive treatise entitled 
The Sovereignty of the Sea.* In this respect international practice 
has acquiesced in certain extensions of the three-mile limit. The 
strategic practice is, however, upon a different if not more ancient 
footing. While logically the extent of the marginal sea should vary 
with the increase of the power of ordnance, there is no likelihood that 
the established observations of more than a century would permit 
any general extension, notwithstanding the resolution of the Institute 
of International Law in 1894, a part of which was as follows: 


The Institute, considering that there is no basis for limiting in a single zone 
the distance necessary for the exercise of sovereignty and for the protection of 
coast fisheries and that which is necessary in order to guarantee the neutrality of 
non-belligerents in time of war, 


1 Annuaire de l'Institut de Droit International, XIII, 127. 

2 Moore, International Law Digest, I, 702. 

8 The Sovereignty of the Sea: An Historical Account of the Claims of England 
to the Dominion of the British Seas, and of the Evolution of the Territorial Waters: 
with special reference to the Rights of Fishing and the Naval Salute. By Thomas 
Wemyss Fulton, Lecturer on the Scientific Study of Fishery Problems, the Univer- 
sity of Aberdeen. William Blackwood and Sons, Edinburgh and London, 1911. 
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That the distance usually adopted of three miles from low-water mark has 


been recognized as insufficient for the protection of shore fisheries, 
That this distance no longer corresponds to the actual range of cannon from 


the shore, has adopted the following dispositions: 
Article I. The state has the right of sovereignty over a sea zone which bathes 
the coast, subject to the right of innocent passage reserved in Article V. This zune 


carries the name of territorial sea. 
Article II. The territorial sea extends to six marine miles (sixty to a degree of 


latitude) from low-water mark over the whole extent of the coast. 


The littoral state must generally content itself with making its 
jurisdiction effective over the marginal seas within the traditional 
three-mile limit, and it thus becomes necessary to scrutinize all acts 
proceeding from the right of innocent passage from the standpoint 
of the security of the state. This security is of two kinds: first, the 
direct protection of the coast-line, ports, and waters from violation or 
evasion of the municipal laws of the littoral state regarding customs, 
quarantine, and the safety of navigation, in peace as well as in war; 
and second, the indirect security which demands the performance of 
the positive duties of neutrality. 

So far as submarine navigation is concerned, these questions are 
practically limited to times of war, for while the submarine might, 
like the aeroplane, be a tolerably effective smuggling instrumentality 
in time of peace, no one conceives that the peaceful oceanic naviga- 
tion of the future, any more than in the past, will be other than 
surface navigation. It is only in time of war, therefore, that the 
question is apt to become one of prime importance. The dramatic 
exploits of the Deutschland, for example, have little significance for 
the development of navigation in time of peace, and the notoriety of 
them at the present time is not so much for the purpose of demon- 
strating the possibility of the submarine as a merchandise carrier, as 
to give to that type of vessel a legal status as a possible merchantman, 
adding another element of difficulty to the whole U-boat problem and 
thereby making confusion worse confounded. If the submarine has 
such a status, and neutral goods are shipped thereon, all the dominant 
questions of visitation and search and of the capture of merchantmen 
are raised. It is not the vessel’s submarine qualities which give it a 
merchantman status, but its compliance with the test of a merchant- 


1 Annuaire de l'Institut de Droit International, XIII, 329; Resolutions of the 
Institute of International Law, English translation, New York: Oxford University 


Press (American Branch). 1916. p. 113. 
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man and its ability to conform to the navigation laws of the country 
whose waters it seeks to enter. These laws are universally framed 
upon the theory of surface navigation. If, therefore, a submarine, 
assuming a merchantman status, enters the territorial waters of a 
foreign state in time of peace or war, that state may properly require 
of it that it remain upon the surface while and as long as it is in such 
waters, so that it may conform to the accepted standards of safety 
to navigation. The littoral state has the right and the duty to pro- 
tect its territorial] waters from dangerous usages — and any naviga- 
tion below the surface of the water is, at least at the present time, 
such a usage, as was shown by the refusal of the Deutschland to take 
on a pilot and its collision with a tug off New London with conse- 
quent loss of life. 

The United States has minute regulations for the navigation of its 
territorial waters. A motor-boat of sixteen-foot length must be pro- 
vided with starboard and port lights and be otherwise equipped in the 
interest of safety. That a state would be within its rights in requiring 
surface-navigation of its territorial waters in time of peace is unques- 
tioned. Obedience to such requirements would be the duty of all 
vessels, national or foreign, public as well as private. As to this the 
Institute of International Law, at the same Paris meeting, laid down 
the following proposition: 


Ships traversing territorial waters must conform to special regulations of the 
littoral state in the interest and for the security of navigation and maritime police. 


More important, however, for the present purpose is the question 
of the indirect security of a littoral state during war because of the 
positive duties of neutrality. ‘Innocent passage” of belligerent 
cruisers through neutral waters is not a fancy nor an abstraction. 
The gist of the idea is that any activity having immediate strategic 
value by a belligerent warship in territorial waters compromises the 
neutrality of the Jittora] state. This is the underlying principle which 
controls all the questions involving entry into and departure from 
neutral ports. The “line of respect”? does not rest upon the same 
basis as does the line of jurisdiction over the territorial sea for the 
purposes of commerce, navigation, and fisheries. While it has its 
origin in the right of the littoral state to be secure from belligerent 
acts directly endangering its coasts and coastwise shipping, with the 
development of the doctrine of positive neutral duties it has come to 
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include an area within which no belligerent acts of strategic purpose 
‘are to occur and within which the neutral state is bound to see that 
none takes place. 

It is in this connection that the doctrine of innocent passage 
requires consideration. A further resolution adopted by the Insti- 
tute of International Law in 1895 stated: 

All vessels without distinction have the right of innocent passage through the 

territorial sea, reserving to belligerents the right to regulate, and, for the purposes 
of defense, to bar the passage of all vessels from such waters, and reserving to neutrals 
the right to regulate the passage within such waters of the warships of all nation- 
alities. 
In other words, it is for the neutral littoral state to decide as to what 
constitutes innocent passage in time of war with reference to bel- 
ligerent warships. It will be noted that the Institute decided that 
such regulations might be made either at the outbreak of war, in the 
declaration of neutrality, or during the progress of the war by special 
regulations. Attention is called to this distinction to meet the objec- 
tion sometimes raised that any change in the policy of a neutral 
toward belligerents during war is a violation of neutral duties. 

To be innocent, the passage is not merely to be innocuous so far 
as the littoral’s immediate property interests, or the property inter- 
ests of its nationals, are concerned, but inoffensive in the sense that it 
does not compromise the positive neutrality of the littoral state. As 
a neutral state is bound not to suffer or permit one belligerent to 
make use of its ports or waters as the base of naval operations against 
another belligerent, its positive duties become more onerous and 
exacting with the development of every new instrument of maritime 
warfare. A measure of precaution sufficient to prevent sailing vessels 
from making use of territorial waters as a base was not a sufficient 
standard for the treatment by a neutral of belligerent steam iron- 
clads. What is enough to prevent surface operating steam vessels 
from making territorial waters a base may not be a sufficient standard 
when submarines are involved. In each case the neutral state is 
bound to reéxamine the question of innocent passage and to regulate 
the use of its waters accordingly. 

New neutral duties growing out of submarine navigation were 
implied by the notes of the Allies to the neutral Powers in August 
last. A memorandum from the French Embassy to the Department 
of State, dated August 29, 1916, warned neutrals against allowing 
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belligerent submarines, regardless of their use (7.e., either “ merchant”’ 
or war submarines), to avail themselves of neutral waters roadsteads 
and harbors: 

In the case of submarines the application of the principles of international law 
offers features that are as peculiar as they are novel, by reason, on the one hand, of 
the facility possessed by such craft to navigate and sojourn in the seas while sub- 
merged and thus escape any supervision or surveillance, and, on the other hand, 
of the impossibility to identify them and determine their national character, whether 
neutral or belligerent, combatant or innocent, and to put out of consideration the 
power to do injury that is inherent in their very nature. 

It may be said, lastly, that any submarine war vessel far away from its base, 
having at its disposal a place where it can rest and replenish its supplies, is afforded, 
by mere rest obtained, so many additional facilities that the advantages it derives 
therefrom turn that place into a veritable basis of naval operations. 


Therefore the Allied Governments held that all submarines should be 
excluded from neutral waters or, having entered them, they should 
be interned. 

The United States declined to accede to any such sweeping general 
doctrine, but stated that 

So far as the treatment of either war or merchant submarines in American waters 
is concerned, the Government of the United States reserves its liberty of action 
in all respects and will treat such vessels as, in its opinion, becomes the action of a 
Power which may be said to have taken the first steps toward establishing the 
principles of neutrality and which for over a century has maintained those principles 
in the traditional spirit and with the high sense of impartiality in which they were 
conceived. 

Since then the German U-boat 53 has followed the Deutschland to 
American waters with results known to all the world. 

Norway took an essentially different position in answer to the 
memorandum of the Allies. It declared that it had the right to pro- 
hibit submarines designed for war purposes and belonging to bel- 
ligerents from passing through Norwegian territorial waters (i.e. to a 
distance of four miles) or sojourning in them, but that it did not con- 
ceive it to be its duty as a neutral absolutely to interdict such pas- 
sage and sojourn. The right to regulate such passage being included 
in the larger right, the Norwegian Government by a royal decree, 
dated October 13 last, “forbade belligerent submarines to traverse 
Norwegian waters except in case of emergency, when they must 
remain upon the surface and fly the national flag.’ Merchant sub- 
marines are by the same decree to be allowed in Norwegian waters 
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only in a surface position in full daylight and when flying the national 
colors. Whether or not Norway can enforce this decree is problem- 
atical, not because of the questions of law involved, but because the 
belligerent most affected may be able to use force against Norway, 
a relatively weak Power. 

So far the exploit of the U-53 is a unique incident. It is to be 
hoped that it will remain so. Its repetition might go far toward com- 
promising the neutrality of the United States. As a single incident, 
it forcibly emphasizes the wisdom of the resolution adopted by the 
Institute of International Law at the same session Article IV: 

In case of war the neutral littoral state has the right by the declaration of neu- 
trality or by special notification to fix its neutral zone beyond six miles to the range 
of a cannon-shot from its shores. 


Absolutely to interdict under-surface navigation in territorial 
waters by all foreign submarines in war or peace, and to insist upon 
“innocent passage” that is really innocent in coastal waters as far 
from the coast as the range of the most modern ordnance, would go 
far toward preventing the waters adjacent to the neutral being made 
a base of belligerent maritime operations. It would render difficult 
submarine operations begun by submerging in coastal waters and con- 


summated in the open sea dum fervet opus. 
J. S. REEVES 


SAFE CONDUCT FOR ENEMY DIPLOMATIC AGENTS 


On September 8, 1915, the Secretary of State requested the re- 
call of the Austrian Ambassador because of his proposed plans to 
instigate strikes in American manufacturing plants engaged in the 
production of munitions of war. The request was complied with, and 
on October 5, 1915, Dr. Dumba left the United States, the Depart- 
ment of State securing for him a safe-conduct. Count Adam Tarnow- 
ski von Tarnow, after an interval of some thirteen months, has been 
appointed Austrian Ambassador to the United States, and just as 
his predecessor wished a safe-conduct to return to his native land, 
he was apparently anxious to receive a safe-conduct for himself and 
his suite from the shores of Europe to Washington. About the 
middle of November the United States informed Great Britain and 
France that Count Tarnowski had been appointed Ambassador to 
the United States and the question of a safe-conduct for the Austrian 
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Ambassador and his suite was broached. Shortly before the end of 
November Great Britain and France are understood — for the corre- 
spondence has not been published — to have expressed an unwilling- 
ness to furnish the Ambassador and his suite with a safe-conduct, 
and, leaving aside the question whether international law permits a 
belligerent to take an ambassador of the enemy destined to a neutral 
country from the vessel upon which he is proceeding on the high seas 
to his post, the Allies are reported to have contended that the activity 
of diplomatic agents of the enemy in the United States was such that 
they did not care to facilitate their arrival in the United States; that 
by the purchase of supplies and of contraband in the neutral country 
they injured the Allies, and by their activity in general in the United 
States they rendered services to the enemy country which it was the 
right and the duty of the Allies to prevent if they could; and that 
they could not be expected to aid the Ambassador and his suite to 
reach the United States, even if they did not remove him from the 
vessel on which he was traveling. 

The United States, it is understood, protested against this attitude 
of the Allied Governments on the ground that it has a right to main- 
tain diplomatic relations with any and every country according to 
its pleasure; that the Allied Powers should recognize this right and 
should not throw obstacles in the way of its realization; and that the 
United States expected the Allied Governments to reconsider their 
action and to assure it that Count Tarnowski and his suite would 
not be molested during his passage from Europe to the United States 
to take up the duties of his post. 

On December 15th, as the JouRNAL goes to press, a statement 
appears in the newspapers that the Allied Governments have reversed 
their original attitude, apparently out of courtesy and as a mark of 
their respect for the United States. 

The question is apparently simple in principle, although it appears 
to be somewhat embarrassing in practice. Count Tarnowski was not 
asking permission to pass through belligerent countries to his neutral 
post. This would have raised the question squarely whether the 
belligerent was bound out of courtesy and respect to the neutral to 
allow the diplomatic agent of the enemy to pass through its territory. 
Count Tarnowski was endeavoring to reach his post by way of the 
high seas, which cannot be regarded, today at least, as the patrimony 
of any one country. Upon a neutral vessel he should be immune 
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from seizure and capture, although the reasons advanced by the Allies 
for refusing to grant a safe-conduct are not without weight. If the 
diplomatic agent of the enemy is protected upon a neutral vessel from 
seizure, it is not to be presumed that the Allied Governments would 
seek to remove him from the vessel, even although they might ve 
unwilling to grant him a safe-conduct. The mere failure to do so 
does not mean that the Allies questioned his immunity, but rather 
that they were unwilling to further his voyage by any act on their 
part. 

Nations are long-lived and they should have long memories. The 
Allied Powers should recollect their attitude when Messrs. Mason and 
Slidell, civil, not military, commissioners of the Confederates States 
of America, were removed from the British packet Trent, on its voyage 
to England in 1861, by Captain Charles Wilkes in command of the 
American man-of-war, the San Jacinto. Great Britain protested 
against this action on the part of the American authorities as contrary 
to international law, and the French Government, considering it a 
violation of the rights of neutrals and threatening neutral rights in 
general, also protested against the action of the United States. Russia, 
it is understood, protested informally but none the less energetically. 

If it was wrong for a belligerent in 1861 to remove enemy agents 
from a neutral vessel, on their way to a neutral country, it would be 
wrong in 1916 so to do, unless international law has changed in this 
respect, and the law has not, it is believed, been changed either by 
practice or by convention. It was apparently in the interest of the 
United States to prevent Messrs. Mason and Slidell from reaching 
Europe in order to act in behalf of the Confederate States, and there- 
fore Captain Wilkes removed them from the Trent. It is apparently 
in the interest of the Allied Powers not to facilitate the journey of 
Count Tarnowski and his suite to the United States, and therefore 
they refused a safe-conduct. The United States, because of the British 
protest and the protests of neutral Powers, released Messrs. Mason 
and Slidell. The Allied Governments, as a courtesy and out of respect 
for the United States, have either granted a safe-conduct to the 
Austrian Ambassador and his suite or have assured the United States 
that they will not be molested. The fact is the United States was 
wrong in 1861 and the Allied Powers were short-sighted in 1916. 


JAMES Brown Scorr 
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COSTA RICA UV. NICARAGUA 


The decision of the Central American Court of Justice concerning 
the complaint of the Republic of Costa Rica against the Republic of 
Nicaragua rendered on September 30, 1916, is of singular interest from 
the point of view of international law. 

A restatement of the facts in the case is perhaps not required in 
view of the editorial on the subject in the April number of this Journal, 
1916, page 344. The main question at issue was the right of Nicaragua 
to negotiate and enter into agreements with the United States con- 
cerning matters of direct or indirect interest to the other Republics of 
Central America. The complaint of Costa Rica was not based on 
international law, but on the alleged violation of her rights to be 
consulted by Nicaragua in any negotiations affecting Costa Rican 
interests, as determined by the Cafias-Jerez Treaty of 1858, and the 
arbitral award of President Cleveland, of 1888, interpreting that 
treaty. Costa Rica specifically protested against the Bryan-Chamorro 
Treaty between Nicaragua and the United States, of August 5, 1914, 
granting the latter the exclusive right to construct a canal across 
Nicaragua, a naval base in the Gulf of Fonseca, and ceding Great 
Corn Island and Little Corn Island in the Caribbean. As a co-riparian 
state on the San Juan River, Costa Rica claimed the right under the 
Cafias-Jerez Treaty to be consulted in any negotiations affecting the 
appropriation of its waters for the purposes of an interoceanic canal. 
It was asserted that the Bryan-Chamorro Treaty constituted, not the 
cession of an option on the canal, but an actual sale of ownership 
rights. Costa Rica further claimed that the rights of commerce and 
navigation mutually granted by the Republics of Central America 
for the period of ten years under the Washington Convention of 1907, 
effectually incapacitated Nicaragua from making any cessions which 
might endanger these rights. This rather extreme claim virtually 
amounted to the assertion of a commercial servitude. 

The decision of the Central American Court of Justice — the 
representative of Nicaragua, Judge Navas, alone dissenting — com- 
pletely sustained the main contentions of Costa Rica. On the prin- 
ciple res inter alios acta alteri nocere non debet the court held that 
Nicaragua was legally incapacitated from entering into the Bryan- 
Chamorro agreement. In view of the fact that the United States was 
not subject to the jurisdiction of the court, it expressly refused to 
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declare this treaty null and void. Such a conclusion, however, is the 
unavoidable inference of this decision which, as regards the United 
States, amounts to something more than a mere caveat emptor. 

The United States, in the light of this decision, finds itself there- 
fore in the embarrassing situation of having become party to a con- 
tract made in apparent violation of the rights of Costa Rica as clearly 
defined by President Cleveland in his award of 1888. The United 
States Senate evidently sensed the anomalous aspects of this situa- 
tion in accompanying its consent to the ratification of the Bryan- 
Chamorro Treaty with the following resolution dated February 18, 
1916: 

Provided, That whereas Costa Rica, Salvador, and Honduras have protested 
against the ratification of said convention in the fear or belief that said convention 
might in some respect impair existing rights of said states, therefore it is declared 
by the Senate that in advising and consenting to the ratification of the said con- 
vention as amended, such advice and consent are given with the understanding to 
be expressed as part of the instrument of ratification that nothing in said convention 
is intended to affect any existing rights of any of the said named states. 

In commenting on this resolution, the Court pertinently observes 
that: “The intention here indicated is most noble and of high im- 
portance, since it establishes an obligation on the United States, but 
it is without efficacy in so far as it deals with the legal relations 
between the nations in litigation. ... The suggestion has been 
privately brought forward that the United States should in turn 
submit to arbitration the question of the validity of the Bryan- 
Chamorro Treaty. 

Though the decision deals primarily with questions of treaty 
interpretation, it involves also questions of international law vf more 
than ordinary interest. Incidentally, it should be noted that Nica- 
ragua denied the competency of the court to hear the case on the 
ground that it could not adjudicate concerning questions arising prior 
to its establishment in 1907. Nicaragua also argued that: 

As sole sovereign over the territory in which said canal was to be constructed, 
and as absolute owner of the benefits that she might derive in compensation for the 
favors and privileges to be conceded by her government, she would not permit 
them to be made the subject of judicial determination, since the award [President 
Cleveland’s], by its very nature, is not subject to revision or interpretation by any 
arbitral tribunal. 

This was equivalent to saying, of course, that the Nicaraguan 
interpretation of the award was the only correct interpretation. 
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Arguing that the Bryan-Chamorro Treaty did not constitute a 
sale, but merely an option for the construction of a canal, Nicaragua 
denied the right of Costa Rica to present any formal complaint until 
there should have been an actual violation of her rights. In other 
words, there is no international right of injunction, of friendly warn- 
ing, or caveat to prevent an anticipated injury. Such an argument, 
though also used by Secretary Knox in his otherwise extremely able 
reply to the original representations of Great Britain concerning the 
Panama Tolls Act, finds little support either in the light of reason 
or practice. 

The Nicaraguan Government, holding views of this character, 
declined to present its case before the Court at Cartago. Its inter- 
ests, however, were represented by Judge Navas, the Nicaraguan 
member of the tribunal. In acknowledging the court’s notification, 
the Government of Nicaragua protested against the decision and 
declared that it was not disposed to abide by it. (See reply of the 
Court to Nicaragua’s protest, printed in Supplement to this Journal, 
p. 5.) 

The most significant point of international law raised by this 
whole controversy is the right of a state in its sovereign capacity to 
negotiate as a free agent with another sovereign state concerning 
matters of vital interest to other neighboring states. Costa Rica 
was the sole complainant in this case; but the other Republics of 
Central America are likewise interested. Any act by one of these 
states giving to the United States special privileges in Central America 
is of obvious concern to the remaining states. This becomes most 
apparent in the special provision of the Bryan-Chamorro Treaty for 
the cession to the United States of a naval base on the Gulf of Fon- 
seca, where the maritime limits of Nicaragua, Honduras, and Salvador 
meet and blend. The available deep-water anchorage in these waters 
is very restricted, and all three republics consequently have a common 
interest in their use and control. Moreover, the size and formation 
of the gulf is such that any naval base within its limits would neces- 
sarily control the whole body of water. 

It is true that the question of the cession of the naval base was 
barely touched upon by the Court at Cartago. It was ably presented, 
however, by Mr. Salvador Rodriguez Gonzalez in an article entitled 
“The Neutrality of Honduras and the Question of the Gulf of Fon- 
seca’’ which appeared in the July issue of this Journal, 1916, page 
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509. The interest of Salvador and Honduras as sovereign states in 
any transfer of maritime jurisdiction in the Gulf of Fonseca was 
fully demonstrated. It was furthermore claimed that the neutrality 
of Honduras which was proclaimed and guaranteed by the Wash- 
ington Conventions of 1907, to which the United States was morally 
bound, effectually forbade the cession of a naval base in waters held 
practically in common by Honduras, Nicaragua, and Salvador, and 
accordingly neutralized to all intents and purposes. 

Without attempting to weigh these arguments, we may emphasize, 
however, the significance of the fundamental question at issue, namely, 
the freedom of a state as a sovereign entity, what the French pub- 
licists term l’autonomie de la volonté. The United States has not 
hesitated to deny the sovereign right of another state to dispose of 
its territory in such a way as to menace American interests. This 
was conspicuously shown in the Senate resolution of July, 1912, 
concerning Magdalena Bay. (See editorial in this Journal, October, 
1912 (Vol. 6), p. 937.) On the other hand, the United States, in its 
dealings with certain countries, notably the former Kingdom of Hawaii, 
and the other nations of this continent, has recognized the existence 
of neighborhood interests which permit, and even require, mutual con- 
siderations and privileges not due more remote nations. This has 
been particularly true in Central America, where the five republics 
have in many practical ways recognized the close identity of their 
interests. 

When, therefore, in such a controversy as that raised by the 
Bryan-Chamorro Treaty, we are faced by the claims of absolute 
sovereignty, it would seem as if we had the choice of two alternatives. 
We must, on the one hand, recognize the shock and the irreconcilable 
claims of contending sovereignties. On the other hand, we must 
recognize the necessity of at least a partial surrender of the claims of 
absolute sovereignty. The former alternative does not conduce to 
international peace and order. The latter would seem to offer the 
only hopeful solution of the antagonisms and contentions of nations. 
In other words, the theory of sovereignty is found to be unworkable: 
it constitutes a positive menace to the great constructive task of 
regulating the peaceful relations of nations. We need to recognize, in 
place of the archaic theory of sovereignty, the great principle, the 
fundamental reality of the mutual dependence, the common inter- 
ests of the nations of the world. 
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Whatever may be the ultimate issue of the particular controversy 
raised by the treaty under discussion, we may be confident that the 
United States, in its championship of generous, progressive principles 
in international affairs, will not fail to stand always for a liberal 
interpretation and development of the law of nations on this continent. 


Puitip MARSHALL BROWN 


THE RIGHT TO ATTACK UNARMED SUBMARINE MERCHANTMEN 


THE arrival at Baltimore, in July last, of the S. S. Deutschland, 
an unarmed submarine merchantman, with a valuable cargo for sale 
in the United States, and the subsequent departure of the vessel 
from that port for Bremen, raised inquiry whether principles estab- 
lished for the regulation of attacks upon surface craft of a belliger- 
ent could be applied with equal justice with respect to merchantmen 
capable of taking refuge within the depths of the sea. 

The unarmed submersible merchantman, like that which is obliged 
to remain on the surface, obviously cannot open fire upon an enemy 
ship. It serves also a useful purpose as a carrier of persons and 
property. It is unique, however, with respect to its mode of and 
facility in eluding pursuit as well as signals to surrender. It may be 
doubted whether this circumstance alone suffices to place the sub- 
marine in a less favorable position. A surface craft of extraordinary 
speed, enabling it to outdistance every pursuer and to keep beyond 
the range of signals, would not for that sole reason be exposed to 
attack at sight. Refusal to obey a reasonable signal to come to 
should doubtless subject an undersea vessel to the same penalties as 
a surface craft. The peculiar ability of the former to disregard such a 
signal with impunity does not, however, justify the failure to make 
one, unless it can be shown that the right of capture is an absolute 
one unfettered by the dictates of humanity. Such is not the case in 
the normal situation where the merchantman is not primarily devoted 
to the public Service, or until guilty of reprehensible conduct. 

At the present time an unarmed enemy surface craft, such as a 
trans-Atlantic liner, of great tonnage and high speed, although 
designed and employed primarily for the transportation of passengers 
and mail, is still capable of rendering incidentally substantial mili- 
tary service as a carrier of war material. Its speed may enable the 
vessel to outdistance any pursuer and to keep beyond range of a 
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signal to lie to. Wireless telegraphic equipment may offer means 
of summoning aid whenever needed. The instant destruction of the 
ship without warning may thus offer the sole means of preventing its 
escape and the delivery of contraband articles at their destination. 
Doubtless the success of the voyage, despite its principal purpose, 
serves to prolong the war by adding to the resources of the state 
to which the vessel belongs. It is not believed, however, that the 
indirect harm to be wrought in consequence of escape equals that to 
be anticipated from the deliberate destruction of the lives of the occu- 
pants of the ship by an opposing war vessel. Claims of military 
necessity fail to turn the scales of justice. 

The submersible merchantman when observed on the surface, if 
its harmless character is then ascertainable, would seem to be entitled 
to such a warning as it might justly claim if it could not submerge. 
Greater excuse for attack at sight may exist when an enemy warship 
upon first encountering a submarine is in fact unable to distinguish 
it from an armed undersea vessel known to be employed as a weapon 
of offense. To remove occasion for such mistakes, it is believed that 
the unarmed submersible should undertake the burden of exhibiting 
some distinctive token or proof of its peaceful character, which by 
general convention maritime Powers should agree both to respect 
and refrain from abusing. 

It may be urged that the sheer ability of a craft to submerge 
betokens such special adaptability for engagement in hostile operations 
that the military necessity to the enemy to destroy or capture it should 
be recognized as paramount to every other consideration. The treat- 
ment of surface craft affords perhaps a parallel. An unarmed passenger 
liner, built with special reference to its use in time of war as a trans- 
port or as a scout cruiser, with decks constructed so as to admit of 
the easy addition of armament, does not lose its quality as a mer- 
chantman, if designed primarily as a carrier of persons and property, 
and while employed in fact as a vehicle of commerce. To justify 
attack at sight upon an unarmed submarine merchantman, the fact 
should be known, not merely that the vessel is readily capable of 
transformation in port into a warship, but also that it is either 
designed primarily for use as such, or that when encountered it is a 
direct participant in the prosecution of the war. 


CHARLES CHENEY HypDE 
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PROPERTY IN NAVAL CAPTURES 


There is so much confusion in the public mind as to procedure in 
prize cases that it seems advisable, without, however, entering into 
details, to offer some observations on the subject of a kind calculated 
to put it in its true light. 

The law of nations allows enemy property upon the high seas to 
be taken wherever found. A man-of-war or a public vessel, unless it 
be engaged in scientific pursuits, is liable to capture. Private prop- 
erty of the enemy, that is to say, property on the high seas owned by 
citizens or subjects of the enemy, may likewise be captured; and the 
neutral property of neutral citizens or subjects directed to a block- 
aded port or of the kind known as contraband in voyage to a neutral 
port from which it may be transferred to the enemy, is liable to cap- 
ture under certain conditions. 

Now, there is a very essential difference between these different 
cases. The enemy man-of-war or public vessel may be captured, 
and it is not necessary, so far as the question of title is concerned, 
to pass it before a prize court of the captor, because the capture of 
enemy property passes title. Municipal statute may indeed require 
for certain purposes that the capture may be passed upon by a prize 
court, but this is a purely municipal, not an international, regulation, 
in order to entitle the captors, according to the municipal law of most 
countries, to share in the prize. In the case of a man-of-war or of a 
public vessel, neutral interests are not involved. 

The case, however, is different when property belonging to private 
owners is captured, because in this case neutral interests may be 
involved, and for the protection of neutral interests in such cases 
it has become the practice of nations to have the capture passed 
upon by a prize court of the captor, even although the vessel or 
property may have been destroyed or sold by the captor or for some 
other reason is not brought before the court. 

As between the enemy governments or the enemy citizens or 
subjects, the decision of a prize court is not necessary, because the 
law of nations allows innocent unoffending property belonging to 
enemy citizens or subjects, that is to say, enemy property that can- 
not be used for a warlike purpose, to be captured. Thus Mr. Hall 
says, in his masterly treatise on international law, 4th edition, pp. 
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As the property in an enemy’s vessel and cargo is vested in the state to which 
the captor belongs so soon as an effectual seizure has been made, they may in strict- 
ness be disposed of by him as the agent of his state in whatever manner he chooses. 
So long as they were clearly the property of the enemy at the time of capture, it is 
immaterial from the point of view of international law whether the captor sends 
them home for sale, or destroys them, or releases them upon ransom. But as the 
property of belligerents is often much mixed up with that of neutrals, it is the uni- 
versal practice for the former to guard the interests of the latter, by requiring captors 
as a general rule to bring their prizes into port for adjudication by a tribunal com- 
petent to decide whether the captured vessel and its cargo are in fact wholly, or 
only in part, the property of the enemy. And though the right of a belligerent to 
the free disposal of enemy property taken by him is in no way touched by the exist- 
ence of the practice, it is not usual to permit captors to destroy or ransom prizes, 
however undoubted may be their ownership, except when their retention is difficult 
or inconvenient. 


In this case, it is not necessary to discuss the policy of destroying 
prizes in which neutral persons are interested, because wanton de- 
struction of the property does not free the captor from liability to the 
neutral if his property was unlawfully destroyed. In the case of 
an enemy ship or property, the prize proceeding is required in the 
interest of the neutral. In the case of neutral vessel or neutral prop- 
erty upon such a vessel, the necessity for a judicial proceeding is all 
the more evident because the enemy possesses but a limited right to 
seize a neutral ship or neutral property, and the decision of a prize 
court is requisite in order clearly to ascertain that the seizure of 
neutral property was in accordance with the law of nations, and 
therefore justifiable. 

It will be observed that the court to which the validity of the 
capture is submitted is the court of the captor, and the question 
arises whether this tribunal is to be considered as a municipal court 
or as a court of international law, because, although sitting within the 
jurisdiction of the captor, it is supposed to administer the law of 
nations, or at least it is by virtue of a principle of international law 
that the capture of enemy property or the seizure of neutral property 
upon the high seas is permitted. It is frequently said, and main- 
tained, that the prize court, although sitting within the captor’s 
country, is international — not municipal; and it becomes necessary 
to consider this question with some care, because if it should turn out 
that the court sitting within a particular country is municipal, it 
would follow that its judges are municipal judges, and that as such 
they are bound by municipal law and that in fact they administer 
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municipal law when it differs from the law of nation. Now, it 
would appear that if a court is created by a particular nation, if 
that court sits within the jurisdiction of this nation, and if the judges, 
like other judges, are appointed by this nation, and, like other judges, 
take the oath of allegiance to the nation appointing them, it would 
seem that such courts are municipal in fact, although they may be 
international in theory. 


JAMES Brown ScotTr 


CHRONICLE OF INTERNATIONAL EVENTS 
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Leipzig; Q. dip., Questions diplomatiques et coloniales; R., review, revista, revue, 
rivista; Reichs G., Reichs-Gesetzblatt, Berlin; Séaats., Staastblad, Netherlands; 
State Papers, British and Foreign State Papers, London; Stat. at L., United States 
Statutes at Large; Times, The Times (London). 


January, 1916. 

14 Curite-Uruauay. Chilean decree issued putting into effect the 
treaty providing for peace, signed Feb. 27, 1915, ratifications of 
which were exchanged Dec. 31, 1915. Spanish text: B. rel. ezt. 
(Chile), 64:31. 

18 Great Briratrn-Honpuras. Accession of New Zealand to the 
treaty of commerce with Honduras, signed May 5, 1910. G. B. 
Treaty Series, No. 4, 1916, No. 7, 1915. 

24 Germany. Germany replied to the charge of ill-treatment of 
French civil population in the occupied territories. French text: 
R. gén. de dr. int. pub., doc. 23: 178, 181. 

27 France. Changes in contraband list announced. J. O. 1916, 744. 

29 Berxierum-France. Accord signed relative to penal jurisdiction. 
J. O. 1916, 809. 

31 Eeypr. The Sultan of Egypt prorogued the Mixed Tribunals of 
Egypt till Feb. 3, 1917: J. O. (Egypt), Jan. 3, 1916; Clunet, 
43: 1676. 
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February, 1916. 
4 Cuite-Cuina. Ratifications exchanged of the treaty of friendship 
signed Feb. 8, 1915. Chilean law putting the treaty into effect 
dated March 24, 1916. Spanish text: B. rel. ext. (Chile), 65:15. 
15 France-Great Britain. Accord relative to the treatment of 
mails captured or seized. French text: R. gén. de dr. int. pub., doc. 


23: 175. 


March, 1916. 

15 France. Law passed relative to maritime prizes. J. O. March 
18, 1916. 

22 GERMANY. Note verbale of Germany to the Spanish Ambassador, 
upon the obligation to work imposed upon Civilians interned in 
France. R. gén. de dr. int. pub., doc. 23: 182. 


April, 1916. 

GERMANY. Proclamation of the Governor of Lille announcing the 
removal of men and women. Protest of the Mayors and Bishop 
of Lille, Roubaix and Turcoing. Texts: R. gén. de dr. int. pub., 
doc., 23: 184. 


May, 1916. 

4 CuINA-NETHERLANDS. Dutch proclamation of the arbitration 
treaty signed June 11, 1915, ratifications of which were ex- 
changed April 20, 1916. Dutch and French texts: Staatsblad, 
1916, No. 181. 

11 Great Britarn-Honpuras. Accession of Barbados, Bermuda, 
British Guiana, British Honduras, Ceylon, Cyprus, Falkland 
Islands, Federated Malay States, Gambia, Gold Coast, Grenada, 
Hong Kong, Jamaica (including Cayman Islands and Turks 
and Caicos Islands), Leeward Islands, Malta, Mauritius, Nyas- 
saland Protectorate, St. Helena, St. Lucia, St. Vincent, Sey- 
chelles, Sierra Leone, Somaliland, Straits Settlements, Trini- 
dad, Uganda Protectorate and Wei-Hai-Wei, to the treaty of 
commerce with Honduras, signed May 5, 1910. G. B. Treaty 
Series, 1915, No. 7 1916, No. 4. 


June, 1916. 
1 GUATEMALA-UNITED States. Agreement effected by exchange of 
notes extending the time for the appointment of the commission 
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June, 1916. 
under Article II of the treaty of Sept. 20, 1913. English texts: 
U.S. Treaty Series, No. 598-B. 

22 Ratifications exchanged of the con- 
vention relating to the Nicaragua Canal route. English and 
Spanish texts: U.S. Treaty Series, No. 624 

24 FRance-NETHERLANDS Dutch proclamation of convention signed 
Sept. 30, 1915, relative to frontiers of Surinam and French 
Guiana. French text: Staatsblad, 1916, No. 304. 

27 Arasia. El Hussein ibn Ali, Grand Shereff of Mecca, proclaimed 
the new state of Arabia. On Noy. 11, Arabia asked recognition 
of the United States. On Dec. 2, a protest was received by the 
United States against atrocities at Medina. Current History 
5: 393; text of protest: N. Y. Times, Dec. 3, 1916. 


July, 1916. 

15 CorompBia-Ecuapor. Boundary treaty signed. P. A. U. 48: 
287. 

17 France. Protest made by France against the arrest of 300 French 
citizens at Roubaix for refusing to work for the Germans. Text: 
R. gén. de dr. int. pub., doc. 23: 178. 

22 GerMANyY. Ordinance issued relative to contraband of war. Eng- 
lish translation (amended): London Gazette, No. 29730; summary 
N.Y. Times, July 26, 1916. 


bo 


August, 1916. 

3 Mexico. The Carranza Government issued decrees nullifying 
certain acts of the Huerta Government. Spanish text: D. O. 
(Mexico), Aug. 12, 1916. 

PortTuGAL. Proclamation relating to Portuguese Prize Courts. 
Diario do Governo (Portugal), Aug. 14, 1916. English transla- 
tion: London Gazette, No. 29822. 

15 Mexico. Carranza Government issued decree requiring all per- 
sons holding or desiring to hold concessions from the Mexican 
Government to become naturalized citizens of Mexico. Spanish 
text: D. O. (Mexico), Sept. 5, 1916. 

20 NETHERLANDS. Declaration of neutrality made in the war be- 
tween Germany and Italy. Dutch text: Staatscourant, Aug. 
20, 1916. 
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August, 1916. 

21 SrTraTus OF SUBMARINES. France and Great Britain addressed 
identic notes to the neutral powers relative to the status of sub- 
marines in neutral waters. Text in Special Supl. to this Journal, 
October, 1916, p. 342. 

29 Unirep Srates. The President signed the Naval Appropriation 
Act (Public 241), which contains a request that the President, 
at an appropriate time, call a conference of the great govern- 
ments to formulate a plan for a court of arbitration and to consider 
the question of disarmament. Stat. at L., Pub. No. 241, 64th 
Cong., 1st sess. 

30 Greece. Greek revolutionists at Salonika seized the barracks of 
the Greek infantry, proclaimed a provisional republic and called 
upon the people to combine with the Allies and drive out the 
Bulgarians. N. Y. Times, Aug. 31, 1916. 

30 Spain. Declaration of neutrality made in the war between 
Germany and Italy. Spanish text: Ga. de Madrid, Aug. 30, 
1916. 

31 France. France addressed protest to the neutral Powers against 
the treatment of French citizens in territory occupied by Ger- 
many. R. gén. de dr. int. pub., doc. 23: 178. 

31 RoumantA-TurKeEY. Turkey delivered a declaration of war to the 
Roumanian minister at Constantinople, at 8 p.m., Aug.31. N.Y. 
Times, Sept. 2, 1916. 

31 Uwnrrep States. Reply made to identic notes of France and Great 
Britain of Aug. 21, regarding the status of submarines in neutral 
waters. Text in Special Supl. to this Journal, October, 1916, 


p. 343. 


September, 1916. 

13. Great BritaIn-UNITED States. Provisions of the treaty of com- 
merce signed March 2, 1899, extended to Porto Rico. G. B. 
Treaty Series, 1900, No. 17; 1916, No. 4. 

17 Sparn. Declaration of neutrality made in the war between 
Roumania and Turkey. Spanish text: Ga. de Madrid, Sept. 
17, 1916. 

27 Greece. M. Venizelos headed revolution in Greece. On Oct. 10 
headquarters of the provisional government were established at 
Salonika. N.Y. Times, Sept. 29, 1916. 
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October, 1916. 


10 


10 


11 


1] 


13 


14 


17 


GERMANY-SWITZERLAND. Announced that a trade agreement had 
been reached whereby each country’s own products and goods so 
far as they are not necessary for home consumption may be 
exchanged. Requests for the raw material needed from Ger- 
many for Swiss manufacture will be submitted to the examina- 
tion of a Swiss expert Committee. The agreement ends April 
30, 1917. On Oct. 17 Switzerland put an embargo on the 
export of munitions for the Allied Powers. N. Y. Times, Oct. 
2, 18, 1916. 

GreAT Brirarn. Additional contraband list issued. London 
Gazette, No. 29772. 

UniTep States. Alien Land Law of California. Suit to escheat 
the home of Yukeihi Harada, a Japanese, brought by the Assist- 
ant Attorney General of California to test the Alien Land Law 
of 1913. N.Y. Times, Oct. 6, 1916. 

Span. Reported that Spain had issued definite orders against the 
revictualing of submarines in Spanish waters. Washington Post, 
Oct. 11, 1916. 

Great Brirarn-UntTep Srates. Note in reply to the American 
note of July 28, 1916, relative to the British Trading with the 
Enemy Act, 1915. Text issued by the Dept. of State. 

JAPAN-CuINA. Reported that Japan had made further demands 
on China. Text: N. Y. Times, Nov. 15, 1916. 

GREECE. Greece announced compliance with the demands of the 
Allies to turn over the entire Greek fleet and sea-coast forts 
or to dismantle them. N. Y. Times, Oct. 12, 1916. 

FRANCE-GREAT BritaIn-UNITED States. France and Great 
Britain replied to the American protest against the interference 
with mails. Text in Special Supl. to this Journal, Oct. 1916, p. 
418. 

Norway. Norway issued an ordinance regulating the operations 
of submarines in Norwegian waters. On Oct. 23 Germany pro- 
tested against this ordinance. On Nov. 12, Norway replied to 
the German protest. N. Y. Times, Oct. 14, Nov. 13, 1916. 

Greece. The Allies recognized the provisional government of 
Venezelos in Crete. N.Y. Times, Oct. 17, 1916. 

Greece. Allied troops landed in Athens. Greek warships seized 
by the Allies. N. Y. Times, Oct. 18, 1916. 


3 

12 
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October, 1916. 

17 SwrrzeRLanp. An embargo put on the export of munitions of war 
to the Allies in consequence of the economic agreement with 
Germany reached Oct. 1, 1916. N. Y. Times, Oct. 18, 1916. 

18 Norway. Request of the Allies that submarines be debarred 
from Norwegian waters refused. N. Y. Times, Oct. 19, 1916. 

21 Austria. Count Karl Sturgekh, Premier of Austria, was assassi- 
nated. On Oct. 27 Dr. Ernst von Koerber became Premier. 
Unable to form a cabinet, he resigned Dec. 20, 1916. WN. Y. 
Times, Dec. 22, 1916. 

21 Mexico-Unirep Srates. Judge Advocate General Crowder of 
the U. S. Army rendered a decision holding that for army ad- 
ministrative purposes the Pershing expedition in Mexico creates 
a legal state of war. N.Y. Times, Oct. 22, 1916. 

28 Marina. The British steamer Marina sunk. V. Y. Times, Nov. 
1, 1916. 

28 Lanao. The Lanao, flying the American flag and under Philippine 
register, was sunk off the coast of Portugal by a German sub- 
marine. N. Y. Times, Nov. 8, 1916. 

28 Brazit-UniTep Srates. Ratifications exchanged of treaty for 
the advancement of peace. English and Spanish texts: U. S. 
Treaty Series, No. 627. 


November, 1916. 
3-4 CoxtomBiA-UNITED States. Colombia protested to the United 
States against the Nicaraguan Canal Treaty. Colombia claims 
Great and Little Corn Islands under the cedula of Nov. 30, 
1803. The Colombian Senate also passed resolutions protesting 
against the conduct of the United States in the Panama question. 
Washington Post, Nov. 3, 6, 1916. 
PoLAND. The independent Kingdom of Poland was proclaimed by 
Germany and Austria. Text of proclamation: London Times 
(Weekly), Nov. 10; N. Y. Times, Nov. 7, 1916. 
6 Arabia. The P. & O. steamer Arabia sunk. N. Y. Times, Nov. 9, 
1916. 

7 CoLomBIAn. American steamer Colombian sunk off coast of Spain 
by a German submarine. N. Y. Times, Nov. 8, 1916. 

9 Germany. The German Chancellor announced that he favored 
a league of peace. N. Y. Times, Nov. 10, 1916. 


qr 
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November, 1916. 


10 


1] 


14 


24 


AustriA-HuNGARY-UNITED States. Austria-Hungary announced 
the appointment of Count Adam Tarnowsky as Ambassador to 
the United States. The United States asked his safe conduct 
from the Allies and on Nov. 15 this was granted. N. Y. Times, 
Nov. 11, 16, 1916. 

ArABIA. The state of Arabia asked recognition of the Powers 
as a kingdom separate from Turkey. N. Y. Times, Dee. 4, 
1916. 

Bexicium. The United States unofficially protested against the 
deportation of Belgians to work in Germany. WN. Y. Times, 
Nov. 15, 1916. 

Beicium. The Belgian Legation at Washington made public a 
note sent by Belgium to the United States protesting against 
the deportation of Belgians to work in Germany. Text: N. Y 
Times, Nov. 17, 1916. 

KRONPRINZESSIN CECILE. The United States Circuit Court of 
Appeals in Boston decided that the National City Bank and 
the Guaranty Trust Company, both of New York, are entitled to 
recover damages from the North German Lloyd Steamship Com- 
pany resulting from the abandonment of the voyage of the 
Steamship Kronprinzessin Cecile the day before war was declared 
in Europe. The lower court held that they were entitled to no 
damages. The passengers were held not entitled to damages. 
N. Y. Times, Nov. 19, 1916. : 

GreEcE. The Commander of the Allied fleet in Greek waters 
ordered the German, Austrian, Turkish and Bulgarian ministers 
to return to their respective countries, with their staffs. N.Y. 
Times, Nov. 24, 1916. 

AustriA-HunGARY. Emperor Francis Joseph of Austria died. 
Archduke Charles Francis Joseph, grandnephew of the late 
Emperor, took the oath as Emperor Charles I. NV. Y. Times, 
Nov. 22, 1916. 

Greece. The Allies issued an ultimatum to Greece requiring the 
deliverance of Greek arms and ammunition. .V. ¥. Times, Nov. 
27, 1916. 

Great Britain. Order in Council making certain additions to 
and amendments in the list of contraband of war. Under these 
amendments gold, silver, paper money and all negotiable in- 
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November, 1916. 
struments and realizable securities are made contraband. 
London Gazette, No. 29825. 

24 Mexico-UniTep States. A protocol was signed at Atlantic City 
by the Joint Commission, which provides for the withdrawal of 
American forces from Mexico within 40 days, if the border is made 
safe by Mexican troops. An additional memorandum was 
signed which provides that the American troops may pursue 
bandits into Mexico if necessary. N.Y. Times, Nov. 25, 1916. 

25 Greece. The German Ambassador addressed a protest to the 
Department of State against the action of the Allied Powers in 
ordering the Ministers of Germany, Austria, Turkey and Bul- 
garia from Greece. N. Y. Times, Nov. 26, 1916. 

25 Greece. The provisional government of Greece under M. Vene- 
zilos declared war against Germany and Bulgaria. N.Y. Times, 
Nov. 26, 1916. 

29 Santo Dominco. The United States proclaimed military rule over 

Santo Domingo. Captain H. 8. Knapp, U.S.N., assumed com- 

mand. N. Y. Times, Dec. 1, 1916. 


December, 1916. 
4 Germany. Germany sent note relative to the sinking of the 
steamer Arabia. N.Y. Times, Dec. 8, 1916. 

5 Great Brirarn. Premier Henry Asquith resigned. On Dec. 7 
Rt. Hon. David Lloyd George accepted the post of Premier. 
N. Y. Times, Dec. 6, 8, 1916. 

8 Greece. The Allies declared a blockade of Greece to date from 
8 p.m. An embargo was placed on all Greek shipping in allied 
ports. J. 0O., Dec. 8, 1916. 

GREAT BRITAIN-UNITED States. Ratifications exchanged of the 
treaty signed Aug. 16, 1916, for the protection of birds in the 
United States and Canada. U.S. Treaty Series No. 628. 

11 CoLomBiA-VENEZUELA. Treaty relative to boundary, commerce, 

and navigation put into force in Colombia. Washington Post, 
Dec. 12, 1916. 

12 Germany. Germany and her allies addressed notes to the neutral 
Powers for transmission to the Allied Powers, offering to nego- 
tiate peace. Austria issued a separate statement. The offer 

was refused by France and Russia. On Dec. 18, Premier Lloyd 
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George addressed Parliament, refusing the offer as made and 
calling on Germany and her allies to specify the terms of peace 
acceptable to them if they desired to open negotiations. Texts: 


N.Y. Times, Dec. 13, 20, 1916. 


16 Greece. Greece replied to the ultimatum of the allies accepting 
without reserve the terms laid down. N. Y. Times, Dec. 17, 


1916. 


18 Uwntrep Srates. The President of the United States, through the 
American representatives to the belligerent and neutral powers 
suggested that the nations now at war make an avowal of their 
respective views as to the terms upon which the war may be 


ended. Text issued by the Dept. of State. 


bo 
bo 


DanisH West Inpigs. The King and Council of Denmark rati- 


fied the sale of the Danish West Indies to the United States. 


N.Y. Times, Dec. 23, 1916. 


INTERNATIONAL CONVENTIONS 


Adhesions, Ratifications, Denunciations 


AGRICULTURE. International Bureau. Rome. 1906. 
Adhesion: 
Ecuador, Nov. 5, 1915. J.O. May 10, 1916. 


AUTOMOBILES. Oct. 11, 1909. 
Adhesion: 
Dutch East Indies. J. O. Jan. 4, 1916. 


INTERNATIONAL PenaL Law. Montevideo, 1916. 


Treaty relative to international penal law signed by Argentine 
Republic, Bolivia, Paraguay, Peru and Uruguay. R. de la Uni- 


versidad (Tegucigalpa), June, 1916, p. 363. 


INTERNATIONAL RADIOTELEGRAPH. London, July 5, 1912. 


Ratifications: 


Uruguay. Feb. 29, 1916. G. B. Treaty Series, 1916, No. 4. 
French possessions in Oceanica, Feb. 3, 1916. G. B. Treaty 


Series, 1916, No. 4. 


‘ 
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INTERNATIONAL TELEGRAPH CONVENTION. Petrograd, July 10, 22, 
1875. 
Adhesion: 
France for French Somali. R. gén. de dr. int. pub. 23: 492. 


KATHRYN SELLERS. 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 


GREAT BRITAIN ! 


Alien. Order of the Secretary of State. April 15, 1916. St. R. & O. 
1916, No. 287, 

——. Order in Council further amending the Aliens Restriction 
(Consolidation) Order, 1916. June 27, 1916. St. R. & O. 1916, No. 
416, 1d. 

July 7, 1916. St. R. & O. 1916, No. 451. 114d. 
Sept. 7, 1916. St. R. & O. 1916, No. 607. 114d. 

Belgium. 13th to 22d Reports of the official commission of the 
Belgian Government on the violation of the rights of nations and of 
the laws and customs of war in Belgium. Vol. II. 9d. 

Belligerent rights. Further correspondence between His Majesty’s 
Government and the United States Government respecting. Cd. 
8233. 314d. 

——. Cd. 8234. 4d. 

British property in enemy territory and claims against enemy per- 
sons and governments. Proclamation requiring returns to be made of. 
Sept. 7, 1916. St. R. & O. 1916, No. 605. 14d. 

Contraband of war. Proclamation making further additions to the 
list of articles of. June 27, 1916. St. R. & O. 1916, No. 415. 14d. 

Customs. The Exportation to Liberia Prohibition Proclamation, 
April 26, 1916. St. R. & O. 1916, No. 259. 2'4d. 

Proclamation consolidating previous proclamations and 
Orders in Council prohibiting the exportation of certain articles. May 
10, 1916. St. R. & O. 1916, No. 290. 2d. 

———. Order in Council varying Proclamation of May 10, 1916. 
June 28, 1916. St. R. & O. 1916, No. 418. 114d. 

July 4, 1916. St. R. & O. 1916, No. 434. 114d. 
——._ July 26, 1916. St. R. & O. 1916, No. 502. 164d. 
—. August 15, 1916. St. R. & O. 1916, No. 546. 14d. 


1 Official publications of Great Britain may be purchased of Wyman & Sons, 
Ltd., Fetter Lane, E.C., London, England. 
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——. September 8, 1916. St. R. & O. 1916, No. 608. 14d. 
Order in Council revoking Order of Nov. 15, 1915, whereby 
tobacco was added to the list of accepted articles which are not required 
to be consigned to the authorized persons referred to in the amended 
schedule to the Proclamation of June 25, 1915, relating to exportation 
to the Netherlands. St. R. &. O. 1916, No. 485. 14d. 
—. Proclamation prohibiting the exportation to Sweden of all 
articles other than those therein excepted. August 18, 1916. St. 
R. & O. 1916, No. 557. 1d. 
—,. The Prohibition of Import (No. 5) Proclamation, May 10, 
1916. St. R. & O. 1916, No. 289. 114d. 
(No. 8) July 28, 1916. St. R. & O. 1916, No. 508. 11d. 

—- . (No. 9) Aug. 18, 1916. St: R. &. O. 1916, No. 558. 114d. 

Declaration of London. The Maritime Rights Order in Council, 
July 7, 1916, withdrawing the Declaration of London Order in Council 
No. 2, 1914, and all Orders amending the same, and ordering that 
certain provisions as to belligerent rights at sea shall be observed. 
St. R. & O. 1916, No. 452. 114d. 

Note addressed by His Majesty’s Government to neutral repre- 
sentatives in London respecting the. Cd. 8293. 1d. 

Denmark-United Kingdom. Convention renewing for a futher 
period of five years the arbitration convention of Oct. 25, 1905. Treaty 
Series, 1916, No. 3. 1d. 

German atrocities and breaches of the rules of war in Africa. Papers 
relating to. Cd. 8306. Is. 

Greek Government. Collective note addressed to the, by the French, 
British, and Russian Ministers, and the reply of the Greek Govern- 
ment. Cd. 8298. 14d. 

Internment camp at Ruhleben. Further correspondence respecting 
the conditions of diet and nutrition in the. Cd. 8262. 2d. 

Cd. 8296 (including proposed release of civilians). 11d. 

Internment camps in the United Kingdom. Reports of visits of in- 
spection made by officials of the United States Embassy. Cd. 8324. 
516d. 

Ireland, rebellion in. Report of royal commission on. Cd. 8279. 216d. 

———. Minutes of evidence and appendix of documents. Cd. 
8311. Is. 4d. 

Mail, British transit, to Russia. Correspondence with Swedish 
Minister respecting the detention of by the Swedish Government as 
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a reprisal for the search of parcels mail by His Majesty’s Government. 
Cd. 8322. 4d. 

Mails, Examination of parcels and letter. Note of the United States 
Ambassador regarding the. Cd. 8294. 1d. 

Prisoners of war. Correspondence with His Majesty’s Minister at 
Berne respecting the question of reprisals against. Cd. 8323. 1d. 

Prisoners of war and interned civilians, British, in Germany. Fur- 
ther correspondence with the United States Ambassador respecting. 
Cd. 8235. 1s. 1d. 

——. Cd. 8297. 7léd. 

Xelief of allied territories in the occupation of the enemy. Corre- 
spondence with the United States Ambassador regarding the. Cd. 
8295. 1d. 

Trading with the Enemy Amendment Act, 1916. Summary of 
cases dealt with by the Advisory Committee up to June 2, 1916, in- 
clusive, and the recommendations made therein. Cd. 8308. 1d. 

Trading with the Enemy (Copyright) Act. 6 & 7 Geo. V. Ch. 32. 1d. 

Trading with the Enemy (Statutory List) Proclamation (No. 2), 
April 26, 1916. (St. R. & O. 1916, No. 258.) 1d. 

———. Order in Council varying Statutory List. May 2, 1916. 
St. R. & O. 1916, No. 263. 114d. 

——. May 9, 1916. St. R. & O. 1916, No. 291. 114d. 

—. May 18, 1916. St. R. & 0.1916, No. 311. 1d. 
——. June 30, 1916. St. R. & O. 1916, No. 433. 114d. 
——. July 18, 1916. St. R. & O. 1916, No. 457. 116d. 
——. August 8, 1916. St. R. & O. 1916, No. 514. 1d. 
———, August 22, 1916. St. R. & O. 1916. No. 547. 114d. 
——. September 8, 1916. St. R. & O. 1916, No. 588. 14d. 


UNITED STATES” 

Birds, migratory. Convention between United States and Great 
Britain for protection of, in United States and Canada; signed Aug. 
16, 1916. 5 p. Sen. Ex. E, 64th Cong. Ist sess. 

China, Exchange of notes between United States and, extending 
time for appointment of commission under treaty of Sept. 15, 1914 
May 11-19, 1916. 4 p. Treaty Series, No. 619A. State Dept. 

2 When prices are given, the document in question may be obtained for the 
noted amount from the Superintendent of Documents, Government Printing 
Office, Washington, D. C. 
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Chinese in Hawaii. Hearings on petition by United Chinese Society 
for admission of. Sept. 5, 1916. 22 p. Immigration and Naturaliza- 
tion Committee. 

——.. August 29, 1916. 12 p. Territories Committee. 

Claims against foreign governments. Circular regarding method of 
procedure when assistance of Department of State is desired. [Re- 
print 1916.] 7 p. State Dept. 

Consular Regulations, 1896. Executive Order amending concerning 
registration of American citizens. Sept. 28, 1916. No. 2461. State 
Dept. 

Danish West Indies. Report to accompany treaty between United 
States and Denmark for cession of islands of St. Thomas, St. John and 
St. Croix to United States, signed Jan. 24, 1902. Feb. 5, 1902 [reprint 
1916]. 20p. Il. Foreign Relations Committee. 

Diplomatic correspondence with belligerent governments relating to 
neutral rights and duties. 1916. 387 p. Paper, $1.00. 

Economic Conference at Paris, June 14-17, 1916. Report as to 
character, form, and purpose of agreement concluded by allied nations 
regarding their future joint and several industrial and commercial 
interests. July 7, 1916. 8 p. S. doc. 490. Paper, 5c. 

Guatemala, Exchange of notes between United States and, extend- 
ing time for appointment of commission under treaty of Sept. 20, 
1913. June 1, 1916. Treaty Series, No. 598 B. State Dept. 

Haiti. Convention between United States and, concerning finances, 
economic development and tranquillity of Haiti; signed Sept. 6 [16], 
1915. 5 p. Sen. Ex. A, 64th Cong. Ist sess. 

Honduras, Treaty between United States and, for advancement of 
peace, signed Nov. 3, 1913. 6 p. Treaty Series, No. 625. [English 
and Spanish. ] State Dept. 

International arbitration tribunal. Letter from Oscar T. Crosby 
to John F. Shafroth submitting arguments relative to resolution pro- 
posing amendment to Constitution of United States authorizing crea- 
tion with other nations of international peace-enforcing tribunal for 
determination of all international disputes. 1916. 10 p. 8. doc. 535. 
Paper, 5c. 

Merchant marine. Act to establish Shipping Board for purpose of 
encouraging, developing, and creating naval auxiliary and naval 
reserve and merchant marine to meet requirements of commerce of 
United States with its territories and possessions and with foreign coun- 
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tries, and to regulate carriers by water engaged in foreign and inter- 
state commerce of United States. Sept. 7, 1916. 12 p. Pub. No. 260. 
State Dept. 
—. Hearings before subcommittee. 1916. 284 p. Commerce 
Committee. 
——. Report to accompany. July 19, 1916. 54 p. S. rp. 689. 
Commerce Com. 

Mexico. Appropriation for the relief and transportation of destitute 
American citizens in. July 14, 1916. Pub. No. 157. State Dept. 

— —. Hearings before subcommittee. 12 p. Appropriations 
Committee. 

——. Report, July 11, 1916. 1 p. (H. rp. 941.) Appropriations 
Committee. 

Naturalization. Act to validate certain declarations of intention to 
become citizens of United States. August 11, 1916. Pub. No. 193. 
State Dept. 

———. Report to accompany. July 5, 1916. 4 p. H. rp. 920. 
Immigration and Naturalization Committee. 

Neutrality proclamation in war between Austria-Hungary, Bul- 
garia, Germany, Turkey, and Roumania. Sept. 18, 1916. 4 p. No. 
1347. State Dept. 

———. Germany and Italy. Aug. 30,1916. 4 p. No. 1343. State 
Dept. 

Nicaragua, Convention between United States and, regarding canal 
route, signed August 5, 1914, proclaimed June 24, 1916. 6 p. U. 8. 
Treaty Series, No. 624. State Dept. , 

Pan American Scientific Congress, Second. Report of subsection 
on commercial education. 1916. 96 p. Paper, 10c. 

———. Report on Women’s Auxiliary Conference, held in Wash- 
ington in connection with, Dec. 28, 1915 — Jan. 7, 1916. 72+ [1] p. 
State Dept. (English and Spanish editions.) 

Pan Americanism. Address of Bolivian Minister at Lake Mohonk 
Conference. 1916. 4 p. [English and Spanish.] Pan American Union. 

———. Address by Duncan U. Fletcher at farewell dinner given 
delegates to International High Commission by Argentine Govern- 
ment, April-12, 1916. 6p. (S. doc. 479.) Paper, 5c. 

Parcel post convention between United States and China, May 29, 
1916 — July 11, 1916. 7 p. Post Office Dept. 

Philippine Islands. Act to declare purpose of people of United States 
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as to future political status of people of Philippine Islands, and to 
provide more autonomous government for those islands. Aug. 29, 
1916. 13 p. Pub. No. 240. State Dept. 

. Conference report. Aug. 5, 1915. 13 p. doc. 527. 

——. Aug. 14, 1916. 13 p. S. doc. 530. 

—. Aug. 15,1916. 13 p. H. rp. 1108. 

Poland. Memoranda, copies of telegrams and other communica- 
tions between Department of State and foreign governments looking 
to agreement under which relief supplies might be shipped to Poland. 
1916. 11 p. S. doc. 540. Paper, 5c. 

Report relative to attitude of belligerent governments of 
Europe toward shipment of supplies and other necessaries of life to 
suffering people of Poland. July 12, 1916. 8p. S. doc. 494. 

Porto Rico. Report by Secretary of State relative to application to 
Porto Rico of convention regarding tenure and disposition of property 
between United States and Great Britain, March 2, 1899, with accom- 
panying papers. April 13, 1916. Sen. Ex. C., 64th Cong. Ist sess. 

Schwarz, Samuel. Report of action taken by State Department 
regarding citizenship of. 8p. 1 pl. H. doc. 1308. 

Seamen’s Act, March 4, 1915. Hearings on amendment of. June 
22 and 23, 1916. 131 p. Merchant Marine and Fisheries Committee. 
Geo. A. Fincu 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


COSTA RICA 0. NICARAGUA ! 
CENTRAL AMERICAN COURT: OF JUSTICE 


San José de Costa Rica, on the thirtieth day of September, nineteen 
hundred and sixteen, at seven o’clock, p.m. 


In the action commenced and maintained by the Government 
of the Republic of Costa Rica against the Government of the Re- 
public of Nicaragua, arising out of the conclusion of a treaty between 
the latter and the Government of the United States of North America, 
relating to the construction of an interoceanic canal, the Court, hav- 
ing considered the proceedings had herein, hereby renders its decision 
thereof. 

PRELIMINARY CHAPTER 


It appears: 


That on the 24th of March of the current year the Licentiate 
don Lufs Castro Urefia, appearing in the name, and as the representa- 
tive, of the Government of Costa Rica, in accordance with powers 
to that end duly exhibited, brought before this Court a complaint 
against the Government of Nicaragua wherein were set forth the 
arguments of fact and law in support of his claims, together with the 
evidence he considered pertinent to the action. 


Section I 


The Court being without a full bench because of the absence 
therefrom of the member from Nicaragua, and being thereby dis- 
qualified to pass upon the first step in the proceedings invoked by 


1 Translation published by the Costa Rican Legation, Washington, D.C. 
The official text of the decision is contained in La Gaceta (Costa Rica), October 7, 
1916, 
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the complaint, the Permanent Committee proceeded to prescribe 
the measures necessary for the immediate completion of the Court 
and to that end dispatched an urgent telegram to the absent mem- 
ber requesting him to forego the enjoyment of the balance of his 
vacation in view of the fact that the Government of Costa Rica had 
presented a complaint against the Government of his country. Antici- 
pating, however, that the judge might not be able to return imme- 
diately to his place on the bench, the Permanent Committee also 
addressed itself to His Excellency the Minister of Foreign Relations 
of Nicaragua calling his attention to the situation and asking him to 
make the necessary dispositions for the completion of the Court by 
sending the substitute justice. 


It appears: 


That the absent justice, in reply to these urgent appeals, stated 
that he would make an effort to return to Costa Rica on the next 
steamer, and that, should this be impossible, he would immediately 
so notify the Minister of Foreign Relations of his country. That 
high functionary, on his part, in a telegraphic dispatch of April 1, 
stated that he had been advised of the complaint brought before the 
Court and that the telegraphic communication addressed to him by 
the Secretary of the Permanent Committee was answered by the 
reply he had given to His Excellency the Costa Rican Secretary of 
Foreign Relations when the latter, in his turn, had notified him of 
the presentation of the complaint and of the reasons that prompted 
the Costa Rican Government to bring that action. 

In the reply alluded to, the Nicaraguan Chancellor stated, among 
other things, that his Government, in entering into the treaty with 
the United States, had confined itself exclusively to the territorial 
limits of Nicaragua that belonged to her as an independent state, 
seeking only to promote her welfare and progress and respecting in 
all ways the integrity and legitimate rights of the other Central 
American Republics; 

That Nicaragua had been at all times perfectly qualified to enter 
into contracts of the character of the Chamorro-Bryan Treaty, and 
that she was by no means disposed to consent to a discussion of 
private rights pertaining to the inherent sovereignty of the state; 
That with respect to Costa Rica all questions that had been rife 
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with Nicaragua at other periods relating to the frontier and to par- 
ticipation in the interoceanic canal had been decided once and for- 
ever by the award of President Cleveland; 

That Nicaragua had strictly complied with that award, as she 
stood ready to do when the time should come for granting conces- 
sions for the construction of the interoceanic canal; but that, with 
respect to the rights which that award insured to Nicaragua as sole 
sovereign over the territory in which said canal was to be constructed, 
and as absolute owner of the benefits that she might derive in com- 
pensation for the favors and privileges to be conceded by her Gov- 
ernment, she would not permit them to be made the subject of 
judicial determination, since the award, by its very nature, is not 
subject to revision or interpretation by any arbitral tribunal; 

That the Central American Court of Justice was not competent 
to admit such a complaint as the one brought before it by the Gov- 
ernment of Costa Rica, because, according to Article I of the Con- 
vention of Washington creating that Court, it could only be clothed 
with the character of an arbitral tribunal having jurisdiction over 
controversies or questions arising between the signatory parties when 
their respective chancelleries are unable to reach a settlement, and 
when, in conformity with the article cited, resort to that Court 
alone remains, in cases in which any settlement between the parties 
has become impossible after the failure of the requisite courses of 
diplomacy ; 

That the Costa Rican Secretary of Foreign Relations has at no 
time expressed to the Nicaraguan Foreign Office, either directly or 
indirectly, a single thought that would reveal his Government’s 
opposition to the conclusion of the Bryan-Chamorro Treaty; 

That for these reasons the Government of Nicaragua considers 
the complaint presented to be futile and outside the competency of 
the Central American Court of Justice, and, in the full security of 
its rights, believes it can count on complete concurrence in this 
viewpoint by the Court and on the refusal of that tribunal to enter- 
tain the proceeding; and — 

That, since consideration of the action by the Central American 
Court of Justice would be without effect and a violation of the Con- 
vention of Washington of 1907, the Government of Nicaragua trusts 
that the Court will adhere to the clear, explicit, and positive letter 
of that pact and withhold its consideration of the case. 
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Section II 


In its telegram dated the 26th of April of the present year, the 
Nicaraguan Chancellery transmitted to this Court a copy of its reply 
to another dispatch from the Costa Rican Chancellery. In that reply 
it confirmed and amplified the arguments contained in the document 
referred to in the preceding paragraphs, and added that Costa Rica 
prays the Central American Court of Justice to declare the legal 
incapacity of Nicaragua to enter into conventions of the nature of 
that which was signed on the 5th of August, 1914, between the latter 
Republic and the United States of America; 

That on this point the Government of Nicaragua hastens to declare 
again that Nicaragua not only has always been, and will always be, 
possessed of full legal capacity to enter into and fulfill conventions 
of this character, but holds as offensive to her dignity as a free and 
independent nation any discussion of acts pertaining to her sovereignty 
— acts which in no case could become the subject of arbitrament; 

That, with respect to the Cleveland Award, as to the interpretation 
of which Costa Rica believes differences exist that should be taken 
into account by the Central American Court in order to determine 
which of the two Governments is right, the Nicaraguan Chancellery 
asserts that that award, having once and forever resolved the differ- 
ences that formerly existed between the two countries in relation to 
frontiers and to participation in the interoceanic canal, precludes abso- 
lutely and by its very nature the claim that it is subject to interpre- 
tation by any tribunal whatsoever, for if arbitral awards could be 
the subject of revision at the will of either of the parties, a decision 
of that kind could never be definitive in character and conflicts be- 
tween nations would never end; 

That the power possessed in certain cases by the Central American 
Court of Justice to act as an arbitral tribunal is confined expressly 
to those questions which may arise between states from and after 
the date on which the organic convention went into force among the 
contracting parties, but that under no conception could that power, 
even by violating the letter and spirit of the compact, extend to 
matters decided prior to the conclusion of that organic convention; 

That, on the other hand, there has been no disagreement between 
the two Governments respecting the manner of interpreting the 
award of President Cleveland; and that, supposing the Costa Rican 
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Government should come to have doubts as to the validity and 
scope of that arbitral decision, this Court would not, in any case, be 
the forum charged with its interpretation, nor would those doubts 
affect the Chamorro-Bryan Treaty, which is wholly foreign to the 
matter; 

And, finally, that for these reasons the complaint is wholly un- 
reasonable and groundless, and that, in view of the foregoing, and 
of the points set forth in the telegram of April 1, the Central American 
Court of Justice should reject the complaint presented by the Govern- 
ment of Costa Rica; otherwise, it would flagrantly violate the con- 
vention that gave it life and its action in the case would be an absolute 
nullity. 

Section III 


Upon the return of the justice from Nicaragua, the Court regained 
its legal quorum on the 24th of April, and at its session of the Ist 
of May, following, took under consideration the complaint presented, 
which complaint contains the following elements set forth in two 
parts in Chapters I and II of this decision. 


FIRST PART 


CHAPTER 
ARGUMENTS OF FACT 


It appears: 


That the representative of the high party complainant has set 
forth in his complaint the following arguments of fact: 


Section I 


That in the beginning of April, 1913, his Government learned, 
through private sources, that the Legislative Assembly of Nicaragua 
had just given its approval, in secret session, to a treaty (also covered 
by secrecy) that had been concluded between the Government of the 
Republic of. Nicaragua and the Government of the United States of 
America, among other things, for the opening of an interoceanic 
canal through Nicaraguan territory. That this news, the first it had 
received on the subject, moved the Costa Rican Government to 
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instruct its Minister in Nicaragua to present to the Government 
of that Republic a formal diplomatic protest against the execution of 
the canal pact referred to, on the ground that the Government of 
Costa Rica conceived, and would continue to conceive, such an act 
to constitute a flagrant violation of existing treaties between the two 
countries and of the Cleveland Award. 


Section II 


That at the same time that that diplomatic protest was being 
made, the Costa Rican plenipotentiary at Washington, following 
instructions from his Government, brought before the Government of 
the United States of America a similar diplomatic protest against the 
conclusion, on the part of Nicaragua, of the canal convention above 
mentioned, setting forth, as was done in the protest before the Nica- 
raguan Government, the conviction that the pact could only, at best, 
be held to be a nullity if account were taken of Nicaragua’s legal 
incapacity to negotiate in the premises because of her failure previ- 
ously to consult the opinion of Costa Rica regarding those negotiations 
and even to ask her acquiescence in the matter. 


Section III 


That His Excellency the Nicaraguan Minister of Foreign Rela- 
tions, in his note of June 12, 1913, replied to the protest of the Costa 
Rican Minister, informing him that ‘‘the Government of Nicaragua 
exercised a right of incontestable sovereignty when it entered into the 
convention of February 8, 1913, with the United States, which con- 
vention has been kept secret for reasons of an international character 
that affect not it alone; but declares in the most positive manner 
that, in entering into that pact, it has not ignored any right that 
belongs to Costa Rica; nor has it committed any violation of the 
treaties existing between the two nations’; that “‘that convention 

tends towards procuring, as far as possible, the construction of 
an interoceanic canal through a route exclusively Nicaraguan”; that 
the convention ‘merely deals with a preferential right, granted to 
the United States, to open an interoceanic passageway through a 
route to be designated out of national territory when it shall be de- 
cided, by agreement between the two Governments, to undertake 
the construction thereof, at which time the conditions under which the 
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canal shall be constructed, operated, and maintained will be deter- 
mined by a further treaty or convention between the contracting 
parties”; that “therefore, dealing with a simple option for a canal 
concession, Nicaragua, as sole sovereign over the territory that will 
be the site of the great undertaking, is wholly within her incontest- 
able rights in entering singly and alone into that engagement’; and 
that “in view of the foregoing, . . . the ideas expressed in the note 
to which this is an answer are in every regard unreasonable, for, 
as has been shown by an abundance of reasons and arguments, when 
the convention in question was entered into there was on the part of 
Nicaragua no violation of existing treaties nor discourtesy to Costa 
Rica, nor any disregard or forgetfulness of her legitimate rights.”’ 


Section IV 


That La Republica, an independent newspaper of this city, in its 
issue No. 8810 of July 4, 1913, published the text of the treaty which, 
according to that paper, had been signed by the Governments of 
Nicaragua and the United States of America, relating to the opening 
of the canal just referred to; and that, although the Government of 
Costa Rica did not attribute authenticity to the publication, it desires 
to make known the fact that Nicaragua, who was aware of the 
publication, did not disavow it either through the press or otherwise; 
and that La Republica was a journal violently opposed to the Govern- 
ment of Costa Rica. 

That the Minister of Costa Rica in Nicaragua, in obedience to the 
instructions of his Government, placed in the hands of the Nicaraguan 
Government a copy of the issue of the newspaper referred to, to- 
gether with a note in which he requested to be informed “categorically 
whether the text of said convention as therein published is authentic, 
as well generally as in each of its paragraphs, and, if not, that you 
make the appropriate corrections.” 

That His Excellency the Nicaraguan Secretary of Foreign Rela- 
tions, in his note of August 4, 1913, replied to the communication of 
the Costa Rican Minister, informing him, ‘‘in confirmation of the 
statements contained in my note of the 12th of last June, that for 
considerations of an international character that involve not alone 
my own Government, the latter is keeping secret the convention 
entered into with the United States on the 8th of Jast February; and 
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that, since it relates to a pact not yet perfected, it is not proper for 
the Government of Nicaragua, on its part, for the reasons contained 
in its said note, to make any official declaration regarding any of the 


9) 


steps in such negotiations. 
SEcTION V 


That later, through the medium of the North American press, and 
not officially, his Government learned that the Senate of that country 
was considering a treaty which the Costa Rican Government assumed 
was the same that had been reproduced in the newspaper La Repu- 
blica, to which reference has already been made, and the same alluded 
to by His Excellency the Nicaraguan Secretary of Foreign Relations, 
in his notes of June 12 and August 4, 1913, as having been signed by 
the Governments of Nicaragua and the United States of America, 
relating to the opening of a canal through Nicaraguan territory, 
and to other matters then unimportant to his Government; and his 
Government also learned of certain steps undertaken by private 
individuals, interested in behalf of Costa Rica, before different Sena- 
tors, to the end that when the treaty should be debated in the Senate 
and the treaty ratified, the rights of that country in relation to the 
construction of any interoceanic canal should not only not be lost 
sight of but should be respected and guaranteed. 


SecTion VI 


That, unofficially, towards the middle of August, 1914, the Gov- 
ernment of Costa Rica was assured that the treaty for a canal across 
Nicaragua had been in fact tacitly withdrawn from consideration by 
the Senate of the United States of America, but that that body had 
before it at the time another pact similar in groundwork at least 
(if not identical) as to a canal across Nicaragua and negotiated by the 
same high contracting parties that had concluded the first, that is, 
the one bearing date of February 8, 1913; but that the Government 
of Costa Rica received no official notice of the new pact, nor advices 
respecting the signature and contents of the other agreement; nor 
was it informed respecting the then status of the negotiations in prog- 
ress, because these were consummated in the strictest secrecy, as 
well on the part of the United States of North America as on the 
part of Nicaragua. 
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Section VII 


That for these reasons the Government of Costa Rica was unable 
to formulate exact objections against the treaty of February 8, 1913, 
relating to an interoceanic canal across Nicaraguan territory; nor 
could it attack, except in the most general way, any analogous com- 
pact entered into later by the same parties, for, against the solemn 
and explicit promises of Nicaragua, her first care on that occasion 
was to conceal at all hazards from Costa Rica her negotiations relat- 
ing to the canal. 


Section VIII 


That the balance of the year 1914 and all of 1915 passed with- 
out action by the North American Senate in the matter of the Nica- 
raguan canal, or at least, the Government of Costa Rica never heard 
anything to the contrary; and that while Costa Rica’s mind was at 
rest on the subject, the Evening Star of February 2, of the present 
year, announced that the Committee on Foreign Relations of the 
North American Senate had recommended to that body the ratifi- 
cation of the treaty that had been concluded more than a year before 
by the Government of the United States with the Government of 
Nicaragua, among other objects, for the construction of an inter- 
oceanic canal through Nicaraguan territory. 


Section IX 


That on reading the advices published in the Washington Siar, 
the Costa Rican Legation at Washington hastened to dispatch to the 
State Department of North America a carefully thought out note in 
which the Government of the latter country was appealed to to pre- 
vent the ratification by the Senate of the pact in question, on the 
ground that it was openly opposed to existing treaties between Costa 
Rica and Nicaragua, to the Cleveland Award, and to the harmonious 
sentiments that animated His Excellency the Chief Executive of the 
United States towards all the peoples of the Americas according to 
the then recent public and official declarations that had been made by 
him before over a thousand delegates from different nations that 
make up the American continent; and that with the same object in 
view the attorney for the Costa Rican Legation at Washington, 
Harry W. Van Dyke, Esquire, published a memorandum addressed 
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to the American Senate; but that effort failed as did the efforts of 
Costa Rica’s Diplomatic Representative at Washington, for the 
Congressional Record of the 18th of February of that year recorded 
the news that the United States Senate, in executive session of the 
same day, had ratified a convention between the said Republic and 
that of Nicaragua, which had been subscribed at Washington on the 
5th of August, 1914, and which, with additions adopted by that 
body, as translated into Spanish by the personal attorney of Costa 
Rica (because it has been impossible for that Government to secure 
a copy of the original Spanish text), reads as follows: 


The Government of the United States of America and the Government of Nica- 
ragua being animated by the desire to strengthen their ancient and cordial friendship 
by the most sincere coéperation for all purposes of their mutual advantage and 
interest and to provide for the possible future construction of an interoceanic ship 
canal by way of the San Juan River and the great Lake of Nicaragua, or by any 
route over Nicaraguan territory, whenever the construction of such canal shall be 
deemed by the Government of the United States conducive to the interests of both 
countries, and the Government of Nicaragua wishing to facilitate in every way possi- 
ble the successful maintenance and operation of the Panama Canal, the two Govern- 
ments have resolved to conclude a convention to these ends, and have accordingly 
appointed as their plenipotentiaries: 

The President of the United States, the Hon. William Jennings Bryan, Secretary 
of State; and 

The President of Nicaragua, Sefior General Don Emiliano Chamorro, Envoy 
Extraordinary and Minister Plenipotentiary of Nicaragua to the United States: 

Who, having exhibited to each other their respective full powers, found to be 
in good and due form, have agreed upon and concluded the following articles: 

ArticLtE I, The Government of Nicaragua grants in perpetuity to the Gov- 
ernment of the United States, forever free from all taxation or other public charge, 
the exclusive proprietary rights necessary and convenient for the construction, 
operation, and maintenance of an interoceanic canal by way of the San Juan 
River and the great Lake of Nicaragua or by way of any route over Nicaraguan 
territory, the details of the terms upon which such canal shall be constructed, oper- 
ated, and maintained to be agreed to by the two Governments whenever the Govern- 
ment of the United States shall notify the Government of Nicaragua of its desire 
or intention to construct such canal. 

Art. II. To enable the Government of the United States to protect the Panama 
Canal and the proprietary rights granted to the Government of the United States 
by the foregoing article, and also to enable the Government of the United States 
to take any measure necessary to the ends contemplated herein, the Government 
of Nicaragua hereby leases for a term of 99 years to the Government of the United 
States, the islands in the Caribbean Sea known as Great Corn Island and Little 
Corn Island; and the Government of Nicaragua further grants to the Government 
of the United States for a like period of 99 years the right to establish, operate, and 
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maintain a naval base at such place on the territory of Nicaragua bordering upon 
the Gulf of Fonseca as the Government of the United States may select. The 
Government of the United States shall have the option of renewing for a further 
term of 99 years the above leases and grants upon the expiration of their respective 
terms, it being expressly agreed that the territory hereby leased and the naval base 
which may be maintained under the grant aforesaid shall be subject exclusively to 
the laws and sovereign authority of the United States during the terms of such 
lease and grant and of any renewal or renewals thereof. 

Arr. III. In consideration of the foregoing stipulation and for the purposes 
contemplated by this convention and for the purpose of reducing the present in- 
debtedness of Nicaragua, the Government of the United States shall, upon the date 
of the exchange of ratification of this convention, pay for the benefit of the Republic 
of Nicaragua the sum of $3,000,000 United States gold coin, of the present weight 
and fineness, to be deposited to the order of the Government of Nicaragua in such 
bank or banks or with such banking corporation as the Government of the United 
States may determine, to be applied by Nicaragua upon its indebtedness or other 
public purposes for the advancement of the welfare of Nicaragua in a manner to be 
determined by the two high contracting parties, all such disbursements to be made 
by orders drawn by the Minister of Finance of the Republic of Nicaragua and ap- 
proved by the Secretary of State of the United States or by such person as he may 
designate. 

Arr. IV. This convention shall be ratified by the high contracting parties in 
accordance with their respective laws, and the ratifications thereof shall be exchanged 
at Washington as soon as possible. 

In witness whereof the respective plenipotentiaries have signed the present 
treaty and have affixed thereunto their seals. 

Done at Washington, in duplicate, in the English and Spanish languages, on 
the 5th day of August, in the year 1914. 

WILuiAM JENNINGS Bryan. [SEAL.] 
EMILIANO CHAMORRO. [SEAL. ] 
SEcTION X 

That as soon as the ratification of the Bryan-Chamorro Treaty 
by the United States Senate appeared in the Congressional Record, 
the Costa Rican Legation at Washington gave careful study to the 
document, and, having become convinced that its contents were 
notoriously contradictory of the unquestionable rights of Costa Rica 
established in the Cafias-Jerez Treaty, the Cleveland Award and the 
Central American Treaty of Washington, hastened to lay before the 
North American Foreign Office, under date of the 21st of February, 
of the present year, a protest, respectful but vigorous, against the 
action of the Senate — the only step which, at the moment, could 
have been taken by a country possessed of no forces or defense but 


the law. 
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That even up to this time, although the matter is no longer a 
secret of state, Nicaragua has not deigned to make any communi- 
‘ation to Costa Rica concerning the great problem. Meanwhile His 
Excellency, the United States Minister Plenipotentiary in Costa 
Rica, did have the goodness, under instructions from his Govern- 
ment, to send to the Costa Rican Secretary of Foreign Relations a 
courteous note, in which, supposing evidently that Costa Rica was 
fully informed concerning all that had taken place, he advised him 
that the United States Senate, on the 18th of that month, had, by 
a vote of 55 to 18, consented to the ratification of the Nicaraguan 
Canal Treaty, and had made two amendments, copy of which he 
enclosed, together with copy of a resolution of the Senate that reads 
as follows: 

Provided, That whereas Costa Rica, Salvador, and Honduras have protested 
against the ratification of said convention in the fear or belief that said convention 
might in some respect impair existing rights of said states, therefore it is de- 
clared by the Senate that in advising and consenting to the ratification of the 
said convention as amended, such advice and consent are given with the under- 
standing to be expressed as part of the instrument of ratification that nothing in 
said convention is intended to affect any existing rights of any of the said named 
states. 


The complaint adds that at the moment of receiving that com- 
munication from His Excellency the American Minister, the Govern- 
ment of Costa Rica was completely in the dark as to the language of 
the treaty in question. 


II 
LEGAL BASES 
It appears: 
That the high party complainant relies for support of its action 
upon the following legal antecedents: 
Section I 


The treaty of limits entered into between Costa Rica and Nica- 
ragua on the 15th of April, 1858, and known as the Cafias-Jerez 
Treaty, stipulates in its conducive part as follows: 


Art. 6. The Republic of Nicaragua shall have exclusive dominion and the 
highest sovereignty over the waters of the San Juan River from their issue out of 


DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 193 


the lake to their discharge into the Atlantic; but the Republic of Costa Rica shall 
have in those waters perpetual rights of free navigation from the said mouth of the 
river up to a point three English miles below Castillo Viejo, for purposes of com- 
merce, whether with Nicaragua or with the interior of Costa Rica, over the San 
Carlos or Sarapiqui rivers or any other course starting from the part which has 
been established as belonging to that republic on the banks of the San Juan. The 
vessels of either country may touch at any part of the banks of the river where 
the navigation is common without paying any dues except such as may be estab- 
lished by agreement between the two Governments. 


Art. 8. If the contracts for canalization or transit entered into before the 
Nicaraguan Government had knowledge of this convention should for any cause 
cease to be in force, Nicaragua agrees not to conclude any others relating to the 
objects above stated without first hearing the opinion of the Costa Rican Govern- 
ment respecting the disadvantages that may result to the two countries, provided 
that opinion be given within thirty days after the request therefor shall have been 
received, in case that the Nicaraguan Government should indicate that a decision 
is urgent; and in the event that the enterprise should cause no injury to the natural 
rights of Costa Rica, that opinion shall be advisory. 


Section II 

By the Esquivel-Romdn Convention, entered into by Costa Rica 
and Nicaragua on the 24th of December, 1886, both Republics sub- 
mitted to the unappealable arbitral decision of His Excellency, the 
President of the United States of America, the question that had 
long been rife between the two Republics above mentioned concern- 
ing the validity of the Cafias-Jerez Boundary Treaty, Article VII of 
which first-named treaty provides as follows: 

The arbitral award, whatever it may be, shall be held by the contracting parties 
to be a perfect and obligatory treaty, it shall admit of no recourse whatsoever and 
its execution shall commence thirty days after having been notified to the two 
Governments or their representatives. 


Section III 


The Cleveland Award rendered on the 22d of March, 1888, as 
the outgrowth of the agreement contained in the Esquivel-Romdn 
Convention contains the following definite findings respecting the 
Cafias-Jerez Treaty of Limits and especially respecting the two 
articles transcribed from that pact: 

First. "The above-mentioned Treaty of Limits, signed on the 15th day of April, 
one thousand eight hundred and fifty-eight, is valid. 

Second. The Republic of Costa Rica under said treaty and the stipulations 
contained in the sixth article thereof, has not the right of navigation of the River 


if 
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San Juan with vessels of war; but she may navigate said river with such vessels 
of the revenue service as may be related to and connected with her enjoyment of 
the ‘‘purposes of commerce” accorded to her in said article, or as may be necessary 
to the protection of said enjoyment. 

Third. With respect to the points of doubtful interpretation communicated 
as aforesaid by the Republic of Nicaragua, I decide as follows: 

10. The Republic of Nicaragua remains bound not to make any grants for 
canal purposes across her territory without first asking the opinion of the Republic 
of Costa Rica, as provided in Article VIII of the Treaty of Limits of the 15th day 
of April, one thousand eight hundred and fifty-eight. The natural rights of the 
Republic of Costa Rica alluded to in the said stipulation are the rights which, in 
view of the boundaries fixed by the said Treaty of Limits, she possesses in the soil 
thereby recognized as belonging exclusively to her; the rights which she possesses 
in the harbors of San Juan del Norte and Salinas Bay; and the rights which she 
possesses in so much of the river San Juan as lies more than three English miles 
below Castillo Viejo, measuring from the exterior fortifications of the said castle 
as the same existed in the year 1858; and perhaps other rights not here particularly 
specified. These rights are to be deemed injured in any case where the territory 
belonging to the Republic of Costa Rica is occupied or flooded; where there is an 
encroachment upon either of the said harbors injurious to Costa Rica; or where 
there is such an obstruction or deviation of the River San Juan as to destroy or 
seriously impair the navigation of the said river or any of its branches at any point 
where Costa Rica is entitled to navigate the same. 

11. The Treaty of Limits of the 15th day of April, one thousand eight hundred 
and fifty-eight, does not give to the Republic of Costa Rica the right to be a party 
to grants which Nicaragua may make for interoceanic canals; though in cases 
where the construction of the canal-will involve an injury to the natural rights of 
Costa Rica, her opinion or advice, as mentioned in Article VIII of the treaty, should 
be more than ‘‘advisory”’ or ‘consultative.’ It would seem in such cases that her 
consent is necessary, and that she may thereupon demand compensation for the 
concession she is asked to make; but she is not entitled as a right to share in the 
profits that the Republic of Nicaragua may reserve for herself as a compensation 
for such favors and privileges as she, in her turn, may concede. 


SecTION IV 


That the Cafias-Jerez Treaty (the Treaty of Limits) has preserved 
its full obligatory force and effect down to the present day, as well 
by virtue of the categorical holdings in the Cleveland Award, which 
are set forth in the complaint, as by virtue of the permanent char- 
acter of its stipulations. Wherefore, in the absence of mutual consent 
by the contracting parties, the treaty cannot be lawfully denounced 
or held to be dead, nor can the agreements therein stipulated be 
avoided so Jong as Costa Rica and Nicaragua continue as free nations, 
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and this chiefly because the force and validity of that pact has been 
recognized and proclaimed absolutely and without restriction as to 
any fixed or determined period by the arbitral decision of one of the 
most honorable and most influential chiefs of state in the entire 
world. 

That it therefore seems inexplicable to his Government that 
Nicaragua should have negotiated in relation to a canal through its 
territory unmindful of Costa Rica, and with the very nation whose 
Government, as such, and by the choice of both contending parties, 
rendered the award which, in harmony with the Cafias-Jerez Treaty, 
incapacitated it from proceeding in the matter without obtaining 
the consultative, indeed the decisive, opinion, of the Republic of 
Costa Rica. 

Because it would seem to be impossible to the Government he 
represents that a third Government should construct a navigation 
canal by way of the San Juan River without infringing by the opera- 
tions, or indirectly as a result thereof, the contractual and natural 
rights of Costa Rica which had been fixed by the Cafias-Jerez Treaty 
and confirmed by the Cleveland Award. 

That there can be no possible doubt about the matter, for if the 
United States of America, or an assignee of her rights, should adopt 
for the canal the San Juan River route, it is obvious that the United 
States and Nicaragua, not having made any express reservations 
whatsoever that would guarantee to Costa Rica the enjoyment of 
advantages conferred upon the latter by the Cafias-Jerez Treaty, 
that enjoyment must be subject, in the future, to a greater or less 
extent, to the good will of the United States. 

That, in a word, Nicaragua has placed under the control of the 
United States, or sold to her, the San Juan River, unreservedly, just 
as though the former were the absolute owner of that stream and of 
its banks, and Costa Rica, who possesses the unquestionable right to 
navigate freely throughout the greater part of those waters, and who 
is the owner of the greater part of the southern banks of that river, 
has not been taken into account. 


SEcTION V 


That Article IX of the General Treaty of Peace and Amity, con- 
cluded the 20th of December, 1907, between the five Republics that 


t 
t 

by 

t 
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formerly constituted the Federal Republic of the Center of America, 
contained the following stipulation: 


The merchant ships of the signatory countries shall be considered upon the 
sea, along the coasts, and in the ports of said countries as national vessels, they 
shall enjoy the same exceptions, immunities, and concessions as the latter, and 
shall not pay other dues nor be subject to further taxes than those imposed upon 
and paid by the vessels of the country. 


It is evident, then, says the complainant, that in matters relating 
to navigation, any prior treaty or convention that Nicaragua may 
have signed, or may sign in the future, which neglects to reserve to 
merchant vessels of Costa Rica, Salvador, Guatamela and Honduras, 
plying her waters, privileges and advantages identical with those 


enjoyed by her own vessels, openly violates the article above quoted 
from the Treaty of Peace and Amity. 

That the treaty and conventions of Washington of 1907 having 
furthermore been conceived, debated and concluded through the 
friendly intervention of the Government of the United States of 
America, those pacts carry with them the moral guaranty of that 
great Republic. 


CHAPTER ITI 
ALLEGATIONS OF THE HIGH PARTY COMPLAINANT 


It appears: 

That the attorney for the high party complainant, analyzing the 
bases of fact and law on which he relies to support the action he has 
brought, conceives the present legal situation of Costa Rica and Nica- 
ragua to be the following: 

From the examination and comparison of the Bryan-Chamorro 
Treaty with the Cafias-Jerez Treaty and the Cleveland Award, he 
says, it is apparent that the first is frankly repugnant to the others 
in the following points: 


(a) Navigation of the San Juan River 


The Cafias-Jerez Treaty, explained by the Cleveland Award, 
concedes to Costa Rica the perpetual right to free navigation in the 
waters of the San Juan River from its outlet in the Atlantic up to 
a point within three English miles of Castillo Viejo, for the purposes 
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of commerce, whether with Nicaragua or the interior of Costa Rica, 
through any of the waterways of that country that flow or may 
flow into the San Juan; it also gives to Costa Rican vessels the 
right, exempt from imposts of any class, to touch at points on the 
Nicaragua banks of that river along the part thereof in which naviga- 
tion is common, and puts Costa Rican vessels of the revenue service 
on the same footing with the merchant vessels of the same country 
(Costa Rica) in order that they may protect its rights or for the said 
purposes of commerce. 

That, with regard to the San Juan River, the conventional rights 
of Costa Rica are, in a certain aspect, less than the corresponding 
rights of co-ownership (condominio): Costa Rica, for example, cannot 
ply that stream with war vessels as, of course, Nicaragua can do; 
but, on the other hand, those rights are greater than those of a 
mere co-owner (copropietario) because the Costa Rican vessels, as well 
merchantmen as revenue cutters, in the zone in which navigation is 
common, have a free course over the whole river, throughout its 
length and breadth, and free access, exempt from imposts, to any 
point on the Nicaraguan shore. 

That, if the United States, under the authority of the Bryan- 
Chamorro Treaty, should construct the interoceanic canal over the 
San Juan River route —the absolute ownership of which has been 
unreservedly ceded to her by Nicaragua — it is easy to imagine the 
destiny in store for Costa Rica’s rights to navigation of the San 
Juan River. 

That, this being the case, Nicaragua forgot completely, in exe- 
cuting the treaty, that she could not dispose unrestrictedly of the 
San Juan River because in and to that gift of nature Costa Rica also 
possesses perfectly clear rights of a practical importance perhaps 
equal to that of Nicaragua’s rights; this all the more so since she 
sought to cancel them absolutely by means of a conveyance that is 
a nullity in every aspect, in so far as it covers the rights of a third 
party — Costa Rica. A sale of a thing that does not belong to the 
seller is null. This is an eternal axiom of law, and, it may be said, 
of organic justice, among all peoples who hold themselves to be 
civilized. 

That the canal, looking at the matter from another viewpoint, 
would result, in fact, in causing a dimunition of Costa Rican territory 
that today reaches in reality, in a certain sense, from the Nicaraguan 
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bank of the San Jaun River, from a point three English miles below 
Castillo Viejo, following the current, as far as the Atlantic Ocean; 
and that, notwithstanding this, Costa Rica’s opinion has not even 
been consulted in the matter. 


(b) Costa Rica’s Assent 


That by virtue of the Cafias-Jerez Treaty and the Cleveland Award, 
Costa Rica has a consultative voice which Nicaragua must invoke in 
order to enter into any agreement that purposes to carry through a 
project for the construction of a canal on her soil; but that, if by the 
undertaking the natural rights of Costa Rica should be injured, 
that voice ceases to be consultative and becomes converted into a 
decisive voice. That is to say, he adds, if the work should portend 
any injury to Costa Rica, the latter must be brought in as a party 
to the undertaking. 

That, even had there been no Cafias-Jerez Treaty or Cleveland 
Award, the last-stated conclusion would stand, since it is no more 
than a maxim of equity; but that this time Nicaragua was entirely 
led astray, and that in spite of the protests of Costa Rica, and against 
them, she permitted herself to contract alone with the United States 
in a canal project, thereby unquestionably trampling upon the rights 
of Costa Rica, which she more than any other was under obligation 
to safeguard. 

That Nicaragua did not even invoke Costa Rica’s consultative 
voice, which was mandatory in this emergency, and that the canal 
convention, which was guarded so carefully and for so long a time 
kept secret by the United States and Nicaragua, being now known in 
all its details, Costa Rica cannot remain quiet and speechless, because 
that pact, from the moment in which it virtually attacks her rights 
of navigation of the San Juan River and the integrity of her national 
territory in that direction, cannot pass unnoticed by Costa Rica, who, 
armed with her right, maintains that that convention cannot be a 
law to any party without her acquiescence in such clauses as gravely 
menace her interests. 


(c) Navigation of Nicaragua’s Maritime Waters 


That the Central American Treaty of Washington provides that 
the merchant vessels of any of the signatory nations shall have equal 
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rights with the national vessels of each of the other contracting par- 
ties when in another’s seas, coasts, or ports. 

That Nicaragua thus limited, in favor of her sisters of the former 
Federation of the Center of America — as they in their turn did for’ 
her benefit— her enjoyment of her maritime waters, coasts, and 
ports, for the period of ten years, which period has not yet elapsed 
and which is prorogable indefinitely from year to year. 

That in consequence Nicaragua had not the power to give to the 
United States for a term of years a valid conveyance of any part of 
her littoral and waters in the Gulf of Fonseca and of her Corn Islands 
in the Caribbean Sea, without the obligation stipulated in Article IX 
of the Treaty of Washington; nor could she kill the said treaty in 
fact without the concurrence of the will of the other contracting 
parties. 

That an impediment of equal force exists to the sale of the terri- 
tory that may be occupied or needed by the interoceanic canal whilst 
that section covers parts of Nicaraguan land or water affected by the 
Central American Treaty of Washington, since no one can transfer 
more rights than he has nor those that he does not possess. 

That by Article IV of the Cafias-Jerez Treaty, Salinas Bay on the 
Pacific Ocean, and the Bay of San Juan del Norte in the Atlantic, 
are common to Costa Rica and Nicaragua; and that, in consequence, 
if the United States should elect the two bays mentioned as the heads 
or entrances of her canal, the rights of Costa Rica in those bays would 
vanish down the horizon of history unless right and justice should 
retain their sway over the conscience of the North American people. 

That from the foregoing it is indisputable that in all that relates 
to a canal across her territory, and, in general, in what concerns the 
navigation of her waters, Nicaragua’s sovereignty is limited by the 
treaties and conventions cited, which pacts necessarily modify her 
personality and restrict it within the limits prescribed by her solemn 
agreements. 

That the complainant refrains from specially invoking any prin- 
ciples of international law because of the fact that, Costa Rica’s 
rights being based upon perfect contracts signed with and by Nica- 
ragua, it is to those instruments alone that she must have recourse 
for the solution of the difference that has arisen, for the contract is 
the supreme law between the parties whether they be simple individ- 
uals or collective political entities. That the case now before the 
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Court is one of pure civil law, and the legislation of Nicaragua as 
well as that of Costa Rica and all nations on the globe recognize 
the commanding status of the contract as the legal bond between 
the parties. That as between states, the contract is something more 
than an obligatory tie: “respect for what has been agreed upon, 
and the faithful fulfillment thereof, are the cornerstones of national 
honor and there is no defense effective enough to justify an evasion 
of that canon.” 


CHAPTER IV 
COMPLAINT AND EVIDENCE 
It appears: 


That with the complaint, the contents of which have been set forth, 
the attorney for the high party complainant files duly legalized copies 
of the following documents: 


A. — Attorney’s credentials. 
B. — Cafias-Jerez Treaty. 
C. — Esquivel-Roman Convention. 


CH. — The Cleveland Award. 
D. — General Treaty of Peace and Friendship between the Re- 
publics of Central America. 


E. — Convention creating the Central American Court of Justice. 

F.— Costa Rica’s protest lodged with Nicaragua on the 27th 
of April, 1913. 

G. — Costa Rica’s protest lodged with the United States on the 


17th of April, 1913. 
H. — Nicaragua’s reply of June 12, 1913. 
I.—Inquiry addressed by Costa Rica to Nicaragua July 30, 
1913. 
J.— Nicaragua’s reply of August 4, following. 
K. — Report on the Foreign Relations of Nicaragua, 1914. 
L.—La Repiblica, No. 8810, containing Chamorro-Weitzel 
Treaty signed at Managua, February 8, 1913. 
LL. — Statement of Mr. John N. Popham before the Committee 
on Foreign Relations of the United States Senate. 
M.— Costa Rica’s note of February 2, 1916, to the United 
States. 


DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 201 


N.— Memorandum of Harry W. Van Dyke, Esquire, before the 
United States Senate. 

M. — Congressional Record, No. 49, of Washington, containing 
Senate resolution ratifying Bryan-Chamorro Treaty. 

OQ. — Costa Rica’s protest of February 21, 1916, lodged with the 
United States. 

P.— Note of same day from the United States Legation at 
San José de Costa Rica to the Costa Rican Government. 

Q.— The Cleveland Award (same as appendix CH). 

R. — Reply of the United States to the protests of Costa Rica. 


And, after invoking Article 1st of the General Treaty of Peace and 
Amity and of the Convention for the establishment of a Central American 
Court of Justice, concluded on the 20th of December, 1907, by the five 
Central American Republics, for the purpose of showing the juris- 
diction of this Court, the attorney for the high party complainant, 
for the reasons set forth in his complaint, and the resources of di- 
plomacy having been exhausted, prays this Court to render final 
judgment after due legal procedure in this action which he has brought 
against the Government of the Nicaraguan Republic, as follows: 


First. — That the Bryan-Chamorro Treaty, to which paragraph 15 of the 
foregoing arguments of fact relates, violates the rights of Costa Rica that were 
acquired under the Cafias-Jerez Treaty, the Cleveland Award, and the Central 
American Treaty of Washington, in that — 

(a) Costa Rica was not consulted by Nicaragua in order to enter into that 
convention; . 

(b) The execution of that pact may deprive Costa Rica of her rights of free 
navigation in the San Juan River from its outlet in the Atlantic, up stream to within 
three English miles of Castillo Viejo, and may prevent Costa Rican vessels in the 
merchant or fiscal service from touching at points on the northern banks of that 
river along the line indicated; 

(c) The execution of the pact may also damage and diminish the Costa Rican 
shores of the said river along that line, as well as the mouths of the Costa Rican 
rivers that empty into the San Juan, and the lands about said shores and river 
mouths; 

(d) The execution of the pact may also prejudice the co-ownership of Costa 
Rica in San Juan del Norte Bay and Salinas Bay, and may nullify that co-ownership 
entirely; 

(e) Because of the potential injuries indicated in (b), (c), and (d) the decisive 
opinion of Costa Rica is necessary and indispensable to the perfecting of the pact, 
and that opinion has neith@r been given or asked for; and 
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(f) The pact, with regard to the leasing to the United States of Nicaraguan 
territory for a naval base in the Gulf of Fonseca, and of Great Corn Island and 
Little Corn Island which Nicaragua possesses in the Caribbean Sea, makes no reserva- 
tion whatever in favor of Costa Rica, whose vessels possess, in all the maritime 
waters, coasts and ports of Nicaragua, the right to be treated as national vessels 
of Nicaragua — an omission which ipso facto renders nugatory Article IX of the 
Central American Treaty of Washington. 

Second. — That the violation of Costa Rica’s rights in the particulars above 
set forth, or in any one of them, renders the said Bryan-Chamorro pact void, par- 
ticularly in view of the fact that when it was signed both contracting parties well 
knew of Nicaragua’s lack of legal capacity to sign unrestrictedly; that is, they 
knew of Nicaragua’s incapacity to sign without holding harmless the rights which 
Costa Rica possesses in the waters and territories that are involved in the conven- 
tion, and 

Third. — That the acts and omissions set forth in the two preceding points 
render the said Bryan-Chamorro Treaty null and void and without effect, especially 
with respect to Costa Rica, and that the Court declare and adjudge said 
treaty to be null and void and without effect. 


Finally, in an interlocutory petition, complainant’s attorney prays 
the Court that, under the authority of Article XVIII of the conven- 
tion creating this tribunal, in order to prevent damages and conflicts 
that may perhaps be irreparable later, and pending the final decision 
in the case, the Court will issue an appropriate decree — 


(A) Ordering, with relation to a canal across Nicaraguan territory, and with 
relation to anything that may interfere generally with the navigation of the waters 
of that Republic, that the status quo of the right that existed in Costa Rica prior to 
the Bryan-Chamorro Treaty, which gives rise to this action, be maintained, and 

(B) Directing that, in view of the urgency of the matter, a communication be 
sent by telegraph to the Most Excellent, the Governments of Nicaragua and the 
United States of America, to be followed immediately by confirmation by mail, 
notifying them, with all due formality, of the institution of this action and of the 
decree prayed for in the preceding paragraph (A), if, as I venture to hope, my prayer 
for such precautionary measure shall be acceded to. 
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SECOND PART 


PROCEDURE IN THE CASE AND ANSWER OF THE 
HIGH PARTY DEFENDANT 


It appears: 


That this Court, in an act signed herein on the Ist day of May, 
1916, recognized the Licentiate don Luis Castro Urefia as the repre- 
sentative of the complainant Government, admitted the complaint 
presented, notified the Nicaraguan Government and called upon it to 
answer the complaint within sixty days from the date of notification, 
ordered that copies of the complaint, evidence, and of the interlocu- 
tory act of this Court be also sent, by note, to that Government, 
decreed the precautionary measure (medida precautoria) asked for, and, 
finally, ordered that this act be notified to the defendant Govern- 
ment and the other signatories of the treaty creating this Court. 


It appears: 


That the Government of Nicaragua, not having answered the 
complaint within the term prescribed, the Court, by its act of August 
16, last, granted an extension of twenty days as provided in Article 
XV of the organic convention. 


It appears: 


That on the 25th of the same month of August, the Courf re- 
ceived an official communication dated the Ist of that month, from 
the Minister of Foreign Relations of Nicaragua, setting forth the 
following: 

That, in acknowledgment of the notification ordered by the Cen- 
tral American Court of Justice in its act of May 1 last, to be given to 
the Government of Nicaragua, calling upon the latter to answer the 
complaint brought on the 24th of March by the Government of Costa 
Rica relating to the conclusion of the Chamorro-Bryan Convention for 
an option to contract for the opening of an interoceanic canal, the 
following is- submitted: 

That the statements contained in the introduction to the com- 
plaint have caused much surprise to his Government, for it would 
seem that they were only made to mislead public opinion by juggling 


204 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


with the meaning of words or distorting the groundwork of facts to 
conceal the truth. 

That after the opening of the complaint, one reads that the 
Republic of Costa Rica, in the action against the Government of 
Nicaragua, is brought before the Central American Court of Justice 
on the grounds that a convention was concluded by the latter with 
the Republic of the United States for the sale of the San Juan River 
and other purposes. That the language in the convention is clear 
and explicit: absolutely nothing, the Minister says, refers to a sale; 
an option only is stipulated for the conclusion of a treaty at the 


appropriate time. 

That it is impossible even to know where and when it will be 
arranged to build the canal — whether it will be built on the Costa 
Rican frontier or over some other course distant therefrom. 

That when the matter shall have been studied, and all the advan- 
tages discussed and weighed in order to select, locate, and construct 
the waterway, then, and then only, can we proceed to enter into the 
canal treaty or contract. 

That, meanwhile, the idea of a sale of the San Juan River, attrib- 
uted to the Chamorro-Bryan Convention, is without foundation, and 
is, furthermore, offensive and harmful. 

That, wishing to be understood by the foregoing as implying 
nothing more than a demonstration of courtesy towards this Court, 
he is constrained also to express the surprise of his Government in 
noting that the Central American Court of Justice should have ad- 
mitted the complaint, the incompetency of the Court being so mani- 
fest, as he then undertakes to show: The convention that created the 
Court, he said, is a fundamental code. It cannot be ignored, and 
the Court must subject itself to the provisions of that convention or 
its proceedings will be null and void. That in the present case the 
question must first be asked, “What is the basis of the complaint, 
what gives rise to the action?” Is it the Chamorro-Weitzel Treaty 
or the Chamorro-Bryan [Treaty]? The first pact never went into 
effect, and, therefore, must be dismissed from the discussion; had it 
given occasion for a complaint based on an allegation by Costa 
Rica that it violated her rights — and this the Nicaraguan Govern- 
ment does not admit—that treaty stands in the category of an 
instrument of no value and, therefore, cannot be made the subject 
of consideration. 
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That the complaint, then can only have been inspired by the 
Chamorro-Bryan Treaty; but that with respect to that pact, the 
party complainant confesses that it had not initiated, much less 
pursued and brought to an end, any steps through diplomatic channels. 
How, then, he continues, could it be said that it was impossible to 
reach a settlement between the Foreign Offices of the two countries 
if not a single effort thereto was made —a requisite sine qua non 
(Article 1 of the convention) — so that the claim could be established, 
once tentative diplomatic negotiations had been exhausted? 

That this being so, it is idle to attempt deductions, since they 
could be based only on conjecture. The truth of the allegations of 
fact must be demonstrated by acts or other classes of authentic docu- 
ments (Article XVII of the Rules of the Court); it is useless to say 
that the complaint relates to a similar convention. The rules pre- 
scribed under the authority of a treaty require proofs, not mere pre- 
text that may be availed of by one party to elude the obligation 
imposed. That as those proofs do not exist, nothing has been adduced 
to establish the competency of the Central American Court of Justice. 
That tribunal cannot hold itself above the constituted law; it bears 
no legal mission in this affair. 

That, even on the supposition that the Chamorro-Bryan Treaty 
were not similar, but identical, in language with the Chamorro- 
Weitzel pact, the latter not having had any legal existence, is relegated 
to the category of a mere rejected project, and so true is this that it 
can be stated in all veraciousness that the effects produced with 
respect to Nicaragua and the United States by the Chamorro-Bryan 
pact arose or sprang into being from the exchange of ratifications of 
the latter. That, consequently, what should be, and must be, proven 
is that which has relation to the Chamorro-Bryan Treaty. 

That the Central American Court of Justice could not, and cannot, 
legally prescind from that legal requirement without overstepping 
its powers, or, what amounts to the same thing, without bringing 
about the absolute nullity of all its acts; and that everything it shall 
decide, if it should reach the stage of decision, will be absolutely null 
and void for want of jurisdiction. 

His Excellency the Nicaraguan Minister of Foreign Relations then 
refutes the votes of four of the members of the tribunal that were 
cast for the admission of the complaint; and afterwards he alleged 
that the other important element that must be considered in this 
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matter —and this throws into bold relief the incompetency of the 
Central American Court of Justice to take cognizance of the complaint 
— jis that which is prayed in the complaint itself: “That therein, 
as though it were a matter that arose out of the relations between 
two states signatory to the convention that created this Court, the 
Court is requested to render a decision in a matter which in no way, 
and in none of its points, could be submitted to its cognizance.” 
“We bid you enter,” says the party complainant to the Central 
American Court of Justice, ‘““we bid you enter upon a forbidden 
road which no one has opened to you; plunge your scythe into an- 
other’s wheat; break an agreement signed by one who has entrusted 
to you no mission to take cognizance of his affairs.” This and 
nothing else, he says, is what is asked when a decision in the following 


terms is prayed for: 


That the violation of the rights of Costa Rica in the particulars heretofore 
imputed, or by any one of them considered by itself alone, nullifies the said Chamorro- 
Bryan pact, particularly because both contracting parties knew of Nicaragua’s 
relative incapacity to execute the pact without restrictions — that is, without 
safeguarding the rights Costa Rica possesses in the waters and lands involved in 


the convention. 


That, even limiting the viewpoint to the simple approval of a 
treaty by the Nicaraguan Congress—an approval given under the 
authority of the powers conferred upon that body by the political 
constitution — such pact could not come under the jurisdiction of 
the Central American Court, and even less a decision as to the validity 
of that act, emanating as it did from a governmental power exer- 
cising the sovereignty of the Republic. That the hypothesis might 
perhaps be admitted that sometimes the right exists to complain 
because of a violation, or for damages, or on some similar ground, 
but never could the legal impossibility of nullification of sovereignty 
be asked, much less the nullification of those acts in which a third 
high contracting party participates. 

After other observations relating to this point, His Excellency 
the Nicaraguan Minister of Foreign Relations sets forth that his 
“Government believes, and, through him, so declares, that it is under 
no obligation to reply to the complaint of the Costa Rican Govern- 
ment because it cannot admit, even conditionally, the competency of 
the Court to take cognizance of, and to decide, that complaint.”’ 
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He sets up the incompetency and utter lack of the Central American 
Court of justice, as the sole point that is to be determined in the 
final decision, and continues: “That not for a moment could Nica- 
ragua consider —except for the purpose of rejecting them — the 
baseless statements, nor the proceeding attacking her sovereignty 
and dignity.”’ And finally, ‘that if the Court insists upon taking 
cognizance of the cause in violation of the provisions of the General 
Treaty of Peace and Amity and the convention that brought it into 
existence, the Government of Nicaragua protests in most solemn 
manner that Nicaragua has proceeded within her rights, that the 
Central American Court is without jurisdiction, and, in the event of 
a decision adverse to her, Nicaragua declares that she will be unable 
to abide by it.” 


It appears: 


That the Court, in view of the answer made by the Government of 
Nicaragua, passed an act, on the 3lst of August last, in which it held 
as having been acknowledged, the extension of time that had been 
allowed for the answer to the complaint, and that consequently the 
new term of thirty days granted in the act of the 16th of the same 
month of August was extinguished; that the high party defendant 
having failed in its answer to designate any person or office in this 
city to receive notices, such notices are to be considered, with respect 
to the defendant, as tacitly waived in conformity with Articles 59 
and 60 of the Rules of Procedure, and all notices are to be considered 
as effective after the expiration of forty-eight hours from the time the 
acts they refer to have been passed; that the cause was then ready to 
be taken under consideration, and that, for presenting the final 
arguments of the high parties, the 11th day of the present month 
(September) was set for the hearing. 


It appears: 


That the attorneys, Don Lufs Castro Urefia and Don José Asttia 
Aguilar (the latter appointed on the 7th of the said month as repre- 
sentative of the Government of Costa Rica and associate counsel 
with the Licentiate Castro Urefia), appeared at the hearing set and 
submitted their arguments in support of the interests of the high 
party complainant. The representative, Astia Aguilar, confined 
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himself in his argument of the prayers of the high party complainant, 


to the following: 


That the indisputable rights of Costa Rica established and confirmed in the 
Cafias-Jerez Treaty, the Cleveland Award, and the General Treaty of Peace and 
Amity of Washington have been violated by the high party defendant in the Bryan- 
Chamorro Treaty, and that according to the text of the said conventions and arbitral 
award, that defendant was legally incapable of concluding that pact without the 
intervention and consent of my Government. 


It appears: 


That, at the session held by this Court on the 22d of this month, 
the questions submitted were fully discussed and the points con- 
tained in the questionary heretofore approved were voted upon in 
the manner set forth in the act passed at that session, which act 


reads as follows: 
ACT RECORDING THE VOTES OF THE COURT IN THE CASE 


The Central American Court of Justice, San José de Costa Rica, at ten o’clock 
on the night of the 22d of September, nineteen hundred and sixteen. 

The Court, having concluded its deliberations preparatory to a final decision 
of the action brought by the Government of Costa Rica against the Government of 
Nicaragua, proceeded to take a vote on the fourteen points comprised in the ques- 
tionary heretofore approved and accepted for consideration, with the following 
result: 

First Question. — (Submitted by the high party defendant, as a peremptory 
exception.) Has the Court jurisdiction and is it competent? 

This exception was considered notwithstanding the decision rendered herein 
on the Ist of May last, and all the judges answered in the affirmative. 

Second Question. — In the opinion of the Court are the two diplomatic instru- 
ments known by the names of the Chamorro-Weitzel and Bryan-Chamorro Treaties 
two aspects of the same international transaction, the object of which is the con- 
struction of an interoceanic canal, within the purview of this proceeding? 

Answered affirmatively by the Judges Medal, Oreamuno, Castro Ramirez, 
and Bocanegra, and negatively by Judge Gutiérrez Navas. 

Third Question. — Is it the opinion of the Court that both negotiations, relating 
to an interoceanic canal, were entered into and concluded by the Government of 
Nicaragua without official notice to Costa Rica? 

Answered affirmatively by all of the judges. 

Fourth Question. — Is it the opinion of the Court that the Government of Costa 
Rica pursued all reasonable efforts, through diplomatic channels, to effect an adjust- 
ment? 

Answered affirmatively by Judges Medal, Oreamuno, Castro Ramfrez, and 
Bocanegra, and negatively by Judge Gutiérrez Navas. 
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Fifth Question. — Is it the duty of the Court, in view of the foregoing questions 
and decisions thereof, to declare the competency and jurisdiction of this Court to 
take cognizance of the complaint? 

Answered affirmatively by Judges Medal, Oreamuno, Castro Ramfrez, and 
Bocanegra, and negatively by Judge Gutiérrez Navas. 

Sixth Question. — Is it the duty of the Court to declare its competency to take 
cognizance of and decide this cause on the merits? 

Answered affirmatively by all of the judges, Judge Gutiérrez Navas concurring, 
however, only in so far as that the merits relate to differences between the Govern- 
ment of Costa Rica and the Government of Nicaragua. 


Seventh Question. —Is the Court in duty bound to declare its competency to 
take cognizance of, and decide, this cause notwithstanding it relates to contractual 
interests of a nation not subject to the jurisdiction of this Court? 

Answered affirmatively by Judges Medal, Oreamuno, Castro Ramirez, and 
Bocanegra, and negatively by Judge Gutiérrez Navas. 

Eighth Question. — Was the Government of Nicaragua, by virtue of the eighth 
article of the Cafias-Jerez Treaty, under the obligation to consult, in advance, the 
opinion of the Government of Costa Rica respecting injuries that might result to 
the latter in connection with the concessions contained in the Bryan-Chamorro 
Treaty? 

Answered affirmatively by Judges Medal, Oreamuno, Castro Ramirez, and 
Bocanegra, and negatively by Judge Gutiérrez Navas. 

Ninth Question.—In the Bryan-Chamorro Treaty does Costa Rica possess 
the right to be heard decisively respecting the concession for a canal by way of the 
San Juan River and the Great Lake Nicaragua? 

Answered affirmatively by Judges Medal, Oreamuno, Castro Ramirez, and 
Bocanegra, and negatively by Judge Gutiérrez Navas, who maintained that no 
evidence on this point appeared in the case. 

Tenth Question. —In the Bryan-Chamorro Treaty does Costa Rica possess 
the right to be heard decisively respecting the canal concession in connection with 
any other point in Nicaraguan territory, provided the rights of Costa Rica specified 
in Point 10 of the Cleveland Award are not affected? 


Answered negatively by all of the judges. 


Eleventh Question. — Must it be taken as proven that in the said Bryan-Chamorro 
Treaty nothing is stipulated in protection of the rights of Costa Rica? 

Answered affirmatively by Judges Medal, Oreamuno, Castro Ramfrez, and 
Bocanegra, and negatively by Judge Gutiérrez Navas, who stated that in his opinion 
such stipulation was not necessary since the rights of a third party, which had not 
taken part in the treaty, nor assented to its negotiation, could not be affected; and 
that his opinion is based upon the doctrine of generality set up by the text writers 
on international law. 


Twelfth Question. —- Is it the duty of the Court to hold that the Bryan-Chamorro 
Treaty violated Costa Rica’s rights to free navigation by the cession of a naval 
base in Fonseca Bay, and the cession of the islands known as Great Corn Island 
and Little Corn Island? 
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The Court, in view of the fact that it has agreed to the revision of the previous 
decision, accepted the proposition of Judge Oreamuno to substitute for the question 


immediately preceding, the following: 

Shall it be understood that the Bryan-Chamorro Treaty violates the rights 
accorded to Costa Rica by Article Nine of the Treaty of Peace and Amity, of 1907? 

Answered affirmatively by Judges Medal, Oreamuno, Castro Ramirez, and 
Bocanegra, and negatively by Judge Gutiérrez Navas. 

Thirteenth Question. — Is it, consequently, the duty of the Court to hold and 
decide that the treaty that gives occasion for this complaint violates provisions of 
the Cafias-Jerez Boundary Treaty, the Cleveland Award, and the Treaty of Peace 
and Amity signed at Washington in 1907? 

Answered affirmatively by Judges Medal, Oreamuno, Castro Ramfrez, and 
Bocanegra, and negatively by Judge Gutiérrez Navas. 

Fourteenth Question. — Can this Court decide the prayers contained in the second 
and third points of the complaint? 

Answered negatively by all of the judges. 

The cause is, therefore, decided as follows: 

First. — The Court declares itself competent to decide the complaint presented. 

Second. — The Court declares that the Government of Nicaragua has violated, 
to the injury of Costa Rica, the rights conferred upon the latter by the Cafas-Jerez 
Treaty of Limits of April 15, 1858, the Cleveland Award of March 22, 1888, and 
the Central American Treaty of Peace and Amity of December 20, 1907. 

Third. — Respecting the prayer for the nullification of the Bryan-Chamorro 
Treaty, contained in the complaint, this Court can make no declaration whatsoever, 
because of the fact that the Government of the United States of North America 
is not subject to the jurisdiction of this Court. 


THIRD PART 
EXAMINATION OF FACTS AND LAW 


CHAPTER I 


CONCERNING THE PEREMPTORY EXCEPTION AS TO THE 
JURISDICTION OF THE COURT 


Whereas: 


The Government of Nicaragua, in its communication of August 1, 
last, answering the notification of the presentation of the complaint, 
having interposed a peremptory exception to the jurisdiction of the 
Court, and having also addressed itself to that point in its telegraphic 
despatches of the lst and 26th of April, and 7th and 9th of Sep- 
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tember, instant, it is the duty of the Court to analyze the fundaments 
of that exception and the evidence in support thereof, as well as the 
legal dispositions that govern the point, in order to determine whether 
or not this Court has the power to take cognizance of the cause. 


Whereas: 


It appears from the telegraphic despatches and the answer to the 
notification as to the complaint that the Nicaraguan Government 
rests its denial of the jurisdiction and competency of this Court on 
three grounds, to wit: 

First. — That the negotiations with the Government of the United 
States concerning the interoceanic canal were conducted in the exer- 
cise of Nicaragua’s unquestionable rights of sovereignty; 

Second. — That she conducted those negotiations with a nation 
foreign to the jurisdiction of this Court, and 

Third. — That although the Government of Costa Rica took cer- 
tain diplomatic steps when the Chamorro-Weitzel Treaty was con- 
cluded — which instrument never went into effect—on the other 
hand it took absolutely no steps before the Nicaraguan Foreign 
Office in connection with the Chamorro-Bryan Treaty which gave 
rise to the present complaint, and that, consequently, the necessary 
prerequisite to the assumption of jurisdiction by this Court, pre- 


scribed by the organic convention, has not been fulfilled by the 


complainant Government. 
Whereas: 


With regard to the first of the foregoing allegations it is suffi- 
cient to observe that Article I of the convention that created this 
Court, and which constitutes its fundamental code, does not exclude 
from its cognizance any class of questions or differences that may arise 
between Central American states, whatever may be their origin and 
whatever their nature. Nothing exists to limit the jurisdiction of 
the Court by reason of the substance of the question in dispute, and 
it is, therefore, obvious that no Central American nation can exempt 
itself from the obligation to answer before this Court all actions 
brought by the other signatories to that convention, on the pretext 
that the injuries complained of are based upon acts performed in the 
exercise of sovereignty. 
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Whereas: 


With regard to the allegation that the transaction out of which 
this complaint arose was concluded with a Power foreign to the 
jurisdiction of the Court, and that, consequently, the Court cannot 
decide the action brought by the Government of Costa Rica without 
entering a field foreign to it, and, therefore, forbidden ground, the 
Court is of opinion that, were that allegation sufficient to prevent 
the exercise of its function “to guarantee efficaciously the rights of 
the Central American Republics and maintain inalterably peace and 
harmony in their relations without being obliged to resort in any case 
to the employment of force’’—the mission entrusted to it by the 
organic convention—a considerable number of controversies could 
arise amongst us that would have no other possible solution than 
through the resort to arms, and thus the most important element of 
finality sought to be fixed by the signatory states in instituting the 
Court, would be rendered nugatory. The Court can unquestionably 
carry out its functions without venturing upon forbidden ground, 
limiting itself, however, as in duty it is bound to do, to a determina- 
tion of the juristic relations existing between Central American states 
engaged in controversy and to a declaration of the law with respect 
to them; but refraining absolutely from cognizance conditions of 
fact and law which their acts have created with respect to other 
nations not under the jurisdiction of this Court. 


W he réas? 


With regard to the allegation by the high party defendant that 
this Court is incompetent because “there is no consistent evidence, 
in acts or other classes of authentic documents, that, in order that the 
complaint might be admitted, the high party complainant had ini- 
tiated — much less pursued and exhausted without reaching settle- 
ment — the diplomatic steps required by Article I of the convention 
creating the Court and its Seventeenth Rule,” this Court, for its 
purposes in reaching a decision on this point, has before it the fol- 
lowing facts: 

First. —It appears in the record of this case, according to the 
statement of the high party complainant, that in April, 1913, it 
received private information that the Legislative Power of the Re- 
public of Nicaragua had secretly approved a treaty, concluded also 
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in secrecy, between the Government of that Republic and the Gov- 
ernment of the United States of America relating to the opening of 
an interoceanic canal through Nicaraguan territory, and that the Gov- 
ernment of Costa Rica, acting on this information, instructed its diplo- 
matie representatives at Managua and Washington to lodge protests 
against the conclusion of a convention which it conceived to be in 
violation of the rights vested in it by existing treaties between Costa 
Rica and Nicaragua and also by the Cleveland Award of March 22, 
1888; and that, according to the evidence contained in the record, 
such protests were duly presented. 

Second. — That the Government of Nicaragua, in its note of 
June 12, 1913, replied to the protest of Costa Rica, invoking the pre- 
rogatives of its sovereignty in justification of its conclusion of the 
treaty referred to and the necessity, for diplomatic reasons, of main- 
taining secrecy regarding the contents of that pact. 

Third. — That the Government of Costa Rica, upon noting the 
text of the treaty as it appeared in a newspaper of this capital — 
which text was said to have been the same as that of the pact that 
prompted the protests referred to — repeated its demands upon the 
Nicaraguan Foreign Office and the latter replied insisting upon the 
necessity of maintaining secrecy regarding its diplomatic agreement 
with the United States of America; and that, with respect to its 
contents, it was impossible to make any statements whatever be- 
cause the agreement had not yet been perfected. 

Fourth. — That, having had notice that, although the treaty 
then in question had been withdrawn from the United States Senate, 
a new canal treaty was already under consideration by that body 
for ratification, and, considering, thereupon, that the road to a direct 
settlement with the Nicaraguan Foreign Office was already closed, 
the Government of Costa Rica undertook, before the Foreign Office 
of the United States of America and before the Senate itself, certain 
steps calculated to prevent the perfecting of the treaty; and that, 
finally, the pact received the supreme approval of the American 
Senate on the 18th of February of the present year. 

Fifth. — That the high party defendant, in asserting that the 
necessary. steps between the Foreign Offices had not been previously 
taken, seized upon the circumstance that the negotiations undertaken 
before it by the Costa Rican Foreign Office were prompted by the 
conclusion of the Chamorro-Weitzel Treaty which never reached the 
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stage of perfection, and not by the Bryan-Chamorro pact, which is 
the one that brought about the presentation of the complaint. 
The calm examination this Court has made of the foregoing alle- 
gations enables it to avoid passing over unnoticed the dialectic 
error into which the High Party Defendant has fallen in mistaking 
the basis of the complaint; the Government of Costa Rica has not 
grounded its action specifically on the name by which the pact that 
gave rise to the complaint is known, but, instead, on the point that 
said pact refers to concessions for the construction of an interoceanic 
canal across Nicaraguan territory, with respect to which concessions 
it has consistently persisted in its protests ever since the year 1913. 
This Court holds that it cannot accept as sufficient to support 
the exception respecting its competency to try this case the argument 
of the Nicaraguan Government that the Chamorro-Weitzel and 
Chamorro-Bryan treaties are two distinct negotiations and that Costa 
Rica’s opposition to the first is of no avail against the second, because 
the negotiations being identical in their ultimate purpose to bring 
about the construction of an interoceanic canal — which is the de- 
sideratum against which, fundamentally, Costa Rica is complaining 
— it is impossible to avoid consideration of both negotiations as 
stages of the same transaction, for the arguments based exclusively 
on sovereignty and the necessity to safeguard a diplomatic secret, 
wherein the Nicaraguan Foreign Office takes refuge in its answer 
to the protests lodged by the Government of Costa Rica against the 
first pact, necessarily govern in respect to the other; and, therefore, 
the Court must be, and is, of the opinion that the Costa Rican Gov- 
ernment did exhaust the requisite foreign office steps available to 
it for the purpose of reaching a settlement with the Republic of 
Nicaragua relating to the negotiations undertaken by the latter with 
the Government of the United States with the object of procuring 
the construction of an interoceanic canal; and, in view of the round 
affirmation of the Nicaraguan Foreign Office that its negotiations 
were covered by the attributes of national sovereignty, any new 
undertaking in the premises by the Costa Rican Government could 
with much more reason have been logically looked upon as futile. 
The Court is furthermore of the opinion that it cannot under any 
theory admit as a correct interpretation the allegation that the final 
requisite of Article I of the Convention that gave life to this Court 
should be understood in the sense that the high parties here contend- 
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ing are under the obligation to persist in steps which, besides being 
futile with respect to reaching the conclusion of a settlement, are 
subversive of their dignity and convenience. 


Whereas: 

The Chamorro-Weitzel and Bryan-Chamorro Treaties having, as 
above set forth, been held by this Court to be two stages in the same 
diplomatic negotiation, the evidence regarding the unsuccessful 
exhausting of foreign office proceedings looking to a settlement, which 
is required by the convention and the Rules of Court in order to 
establish the competency of this tribunal, and which the high party 
defendant denies, is constituted by the notes addressed by the Nica- 
raguan Foreign Office to the diplomatic representative of Costa Rica 
at Managua on the 12th of June and the 4th of August, 1913, and 
these documents are authentic. 


Whereas: 


The allegations on which the high party defendant bases its 
peremptory exception have been, and are hereby, rejected; and since 
this Court is the sole power on which, by the will of the nations that 
created it, has been conferred the right to decide, in each case, whether 
all possible proper steps looking to an amicable settlement have in 
fact been exhausted, as well in conformity with the precept contained 
in Article XXI of the same convention that empowers it to render 
judgment on the points of fact brought out, according to its free 
opinion, as in conformity with the power to determine its own com- 
petency, conferred upon it by Article XXII, wherein is manifested 
the will of the nations that subscribed to that fundamental code of 
this Court that its competency shall not be submitted to the arbi- 
trament of the parties in controversy, this Court must make the 
declarations that logically develop, to wit, that the high party com- 
plainant has fulfilled the sole requisite prescribed by Article I of the 
said convention in order that the complaint may be admitted, and 
that as the peremptory exception interposed by the high party de- 
fendant is without merit, this Court is competent to decide the com- 
plaint brought before it. 
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CHAPTER II 
ANALYSIS OF THE ACTION 


Whereas: 

The Court has studied, in the first place, the legal construction of 
the Bryan-Chamorro Treaty in order to ascertain its true interna- 
tional bearing, as well in its reference to the contractual relations 
between the high signatory parties as with respect to the situation in 
which third parties in interest, foreign to that pact, find themselves. 

The Government of Nicaragua, according to Article I of that instru- 
ment, granted in perpetuity to the United States, forever free from 
all imposts or other public charge, the rights of exclusive ownership 
necessary and convenient for the construction, operation, and main- 
tenance of an interoceanic canal by way of the San Juan River and 
the Great Lake of Nicaragua, or by any other route in Nicaraguan 
territory. The details of the terms on which the canal shall be con- 
structed, operated, and maintained are to be agreed upon by the two 
Governments whenever the Government of the United States shall 
notify the Government of Nicaragua of its desire or intention to 
construct such canal. 

With variations of form and attenuations of style, but with the 
same capital thought always predominating, the withdrawn Chamorro- 


Weitzel pact, which this Court holds to be the first stage in the dip- 
lomatic negotiation that culminated in the Bryan-Chamorro Treaty, 
provides in Article I as follows: 


The Government of Nicaragua hereby cedes in perpetuity to the Government 
of the United States the unincumbered and exclusive rights necessary and con- 
venient for the construction, operation, and maintenance of an interoceanic canal 
by way of the San Juan River and the Great Lake of Nicaragua, or by any other 
route in Nicaraguan territory; the details of the terms on which such canal shall 
be constructed, operated, and maintained to be fixed by mutual understanding 
between the two Governments whenever the construction of the said canal shall 
be decided upon. 


To facilitate a logical interpretation of their articles both docu- 
ments are paged and arranged alike; they give birth to the same idea, 
and the same purpose is embodied in each. One uses the word 
“cedes” and the other the word “grants”; the phrase ‘exclusive 
right” was changed to “rights of exclusive ownership,” and “func- 
tioning” to “service” [to translate literally the Spanish words “fun- 
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cionamiento”’ and “servicio” which are here given in the translator’s 
version as “operation” and “maintenance” in his rendition of both 
Spanish texts] and variations appear in the preamble and in other 
parts of the canal stipulations. If any real innovation is to be noted 
in the later pact it would be that which leaves the construction of 
the canal to the free volition of the Government of the United States, 
whereas the first draft of a convention did not contain such an ex- 
plicit right, but, on the contrary, left the details and terms of the 
undertaking to the mutual understanding of the two Governments 
“‘whenever the construction of the canal shall be decided upon,” and 
remained silent as to whether, when that time arrived, the will of 
either or both should be necessary. 

With these historic antecedents essential as they are to a precise 
establishment of the international legal effect of the first article of 
the pact known as the Bryan-Chamorro Treaty, it is possible to 
approach with intelligence a solution of the problem: “Is a simple 
option conveyed or is a sale consummated?” The doubt arises from 
the divergence on the opinions of the high parties litigant. On the 
one hand, counsel for the Costa Rican Government maintain that 
the contract constitutes a perfect sale, whereas, His Excellency the 
Nicaraguan Minister of Foreign Relations, in his communications 
to this Court, upholds the theory that a simple option was stipulated, 
calling for consummation in the future, when the preliminary studies 
for the location of the canal shall have been made and agreement 
shall have been reached as to where and when it would be most 
advantageous to begin operations. : 

There can be no doubt whatever that the Bryan-Chamorro Treaty 
effects a perfect sale of the ownership rights necessary for the con- 
struction of an interoceanic canal by way of the San Juan River 
and the Great Lake of Nicaragua, or by any other route over Nica- 
raguan territory. “To grant in perpetuity” is to alienate, to 
transfer ownership; it is a full manifestation of the will to divest with 
complete renunciation of all the incidents and elements that define 
and constitute ownership. Here also is present the animus adquiren- 
dum on the part of the purchaser who undertakes to pay the price 
of the sale. The indispensable legal conditions exist, therefore, to 
sustain the fact that the Bryan-Chamorro Treaty constitutes a sale, 
and, further, a conveyance of title and ownership with a certain and 
determined object, at least in relation to the real rights which Nica- 
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aragua alienates in the San Juan River and the Great Lake of Nica- 
ragua in connection with the construction of an interoceanic canal. 

The concept of an option, on the other hand, involves a wholly 
different idea. Here there is no actual alienation of ownership, but 
a mere expectancy, realizable only upon the fulfillment of certain 
stipulated circumstances and conditions. And in the Bryan-Chamorro 
Treaty, which is of an onerous and commutative character, there is a 
perfect obligation on the part of the Nicaraguan Government, subject 
simply to the determination of the United States Government as to 
the practical execution of the contract. The conveyance might be 
described as an alternative alienation, but not an option in the legal 
sense of the word. To concrete: by that diplomatic contract, Nica- 
ragua alienated once and forever the necessary rights for the construc- 
tion of an interoceanic canal by way of the San Juan River and Great 
Lake of Nicaragua or by any other route whatever through Nicaraguan 
territory, and she thereby made it impossible to recover those rights 
for herself or to make them the subject of other contracts. 


Whereas: 
With respect to the legal effects of the treaty in so far as they 
concern Costa Rica, a third party that took no part in its negotia- 
tion, consideration must be given to the situation existing between 


that country and Nicaragua in the sphere of territorial rights prior 
to the date on which the canal treaty was raised to the category of a 
law for the high signatory parties, in order to judge the full effect 
and scope of the violation of rights that is the subject of Costa 
Rica’s action before this Court. The Cafias-Jerez Treaty, a perfectly 
valid contract still in force, contains, in the concrete, the following 
stipulations fixing the rights of both Republics in the said river: 


Art. 6. The Republic of Nicaragua shall have exclusive dominion and the 
highest sovereignty over the waters of the San Juan River from their issue out of 
the lake to their discharge into the Atlantic; but the Republic of Costa Rica shall 
have in those waters perpetual rights of free navigation from the said mouth of the 
river up to a point three English miles below Castillo Viejo, for purposes of com- 
merce, whether with Nicaragua or with the interior of Costa Rica, over the San 
Carlos or Sarapiqui Rivers or any other course starting from the part Which has 
been established as belonging to that Republic on the banks of the San Juan. The 
vessels of either country may touch at any part of the banks of the river, where 
the navigation is common without paying any dues except such as may be estab- 
lished by agreement between the two Governments. 
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As a result of concessions granted by Nicaragua for the construc- 
tion of a canal, against the opposition of Costa Rica, the boundary 
disputes were revived and brought about the arbitration by President 
Cleveland, who, on the 22d of March, 1888, rendered his award 
interpreting and revalidating the Cafias-Jerez Treaty. That pact 
now stands as authority for the solution of all pending doubts re- 
specting boundaries and the canal in question. 

The award, after holding that the Cafias-Jerez Treaty was in full 
force and effect, declared that the Republic of Costa Rica “has not 
the right of navigation of the River San Juan with vessels of war; 
but she may navigate said river with such vessels of the revenue 
service as may be related to and connected with her enjoyment of 
the ‘purposes of commerce’ accorded her in said article, or as may 
be necessary to the protection of said enjoyment.” 

These two public documents, to which both high parties litigant 
accord full legal effect and probative value, serve as a guide to this 
Court in establishing the following propositions: 

(a) The Republic of Nicaragua possesses exclusively the owner- 
ship and highest sovereignty over the San Juan River throughout 
its entire course; that is to say, she exercises over it the rights of 
ownership and it forms a part of the national territory subject to 
her sovereignty. 

(b) That right, however, is not absolute, but is subject to the 
restrictions imposed by the treaty itself, to wit: First, the Bay of 
San Juan del Norte and Salinas Bay are common to the two Re- 
publies, and, consequently, the legal principle of co-ownership is 
perpetuated as to both those terminal points of a possible canal; 
second, Costa Rica, equally with Nicaragua, is under the obligation 
to guard and defend the river in the event of foreign aggression — a 
stipulation that demonstrates effectively the high degree of solidarity 
in the moral and material interests of the two peoples entertained 
by the negotiators; and, third, Costa Rica possesses in the San Juan 
River, for purposes of commerce, permanent rights of free navigation 
from its outlet as far up as three miles below Castillo Viejo, and the 
right for her vessels to moor at all points along either bank, exempt 
from the imposition of any charges, in that part of the stream in 
which navigation is common. 

It is clear, therefore, that the ownership which the Republic of 
Nicaragua exercises in the San Juan River is neither absolute or 
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unlimited; it is necessarily restricted by the rights of free naviga- 
tion, and their attendant rights, so clearly adjudicated to Costa 
Rica — the more so if it is considered that such rights, exercised for 
revenue and defensive purposes, are, according to the opinion of 
statesmen, usually confounded in their development with the sover- 
eign powers of the imperium; such a concession is equivalent to a 
real right of use, perpetual and unalterable, that establishes the 
Republic of Costa Rica in the full enjoyment of practical ownership 
of a large part of the San Juan River without prejudice to the full 
ownership reserved to Nicaragua as sovereign over the territory. 

3y virtue of the decisions contained in the Cleveland Award, 
and what is held therein relating to the territorial boundaries, the 
following points are evident: 

(a) The perfect validity of the Cafias-Jerez Treaty, which validity 
is given by that instrument, if possible, even greater moral and legal 
vigor; 

(b) The proposition that the rights of navigation on the San 
Juan River that were confirmed in Costa Rica do not extend to 
vessels of war, but simply to vessels devoted to revenue and defen- 
sive purposes — an interpretation that in no way detracts from the 
doctrine set forth concerning the practical ownership pertaining in 
great part to Costa Rica over the San Juan River because navigation 
with vessels of war, aside from constituting a cause for disquiet, would 
imply a function appropriate to territorial sovereignty; 

(c) The physical demarcation of the divisionary line between 
the two countries on the Atlantic side, as a means to a solution of 
the doubtful points of interpretation raised by the Republic of 
Nicaragua. 

In relation to the possible construction of an interoceanic canal 
the Cafiaz-Jerez Treaty and the Cleveland Award specify the follow- 
ing categorical stipulations, and on them this Court will rest its 
decision, since they are absolutely pertinent to the case before it: 

Article VIII of the Cafias-Jerez Treaty provides: 


If the contracts for canalization or transit entered into before the Nicaraguan 
Government had knowledge of this convention should for any cause cease to be 
in force, Nicaragua agrees not to conclude any others relating to the objects above stated 
without first hearing the opinion of the Costa Rican Government respecting the 
disadvantages that may result to the two countries, provided that opinion be given 
within thirty days after the request therefor shall have been received, in case that 
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the Nicaraguan Government should indicate that a decision is urgent; and in the 
event that the enterprise should cause no injury co the natural rights of Costa Rica, 


that opinion shall be advisory. 
Article X of the Cleveland Award provides: 


The Republic of Nicaragua remains bound not to make any grants for canal 
purposes across her territory withou tirst asking the opinion of the Republic of 
Costa Rica, as provided in Article \| ! of the Treaty of Limits of the 15th day of 
April, one thousand eight hundred and fifty-eight. The natural rights of the Re- 
public of Costa Rica alluded to in the said stipulation are the rights which, in view 
of the boundaries fixed by the said Treaty of Limits, she possesses in the soil thereby 
recognized as belonging exclusively to her; the rights which she possesses in the 
harbors of San Juan del Norte and Salinas Bay; and the rights which she possesses 
in so much of the River San Juan as lies more than three English miles below Castillo 
Viejo, measuring from the exterior fortifications of the said castle as the same existed 
in the year 1858; and perhaps other rights not here particularly specified. These 
rights are to be deemed injured in any case where the territory belonging to the 
Republic of Costa Rica is occupied or flooded; where there is an encroachment 
upon either of the said harbors injurious to Costa Rica; or where there is such an 
obstruction or deviation of the River San Juan as to destroy or seriously impair the 
navigation of the said river or any of its branches at any point where Costa Rica 
is entitled to navigate the same. 


These concomitant dispositions restrict Nicaragua’s right to dis- 
pose freely of her ownership over the waters of the San Juan River, 
since it is indispensable to the legality of the contractual act first to 
consult the decisive opinion of Costa Rica in consideration of the 
fact that both Republics maintain perfect rights in that river, which, 
since ancient times, has been looked upon as the artery that would 
some day be availed of to give life to the long projected canal. 


Whereas: 


Examining the existing statu juris between the Republics of Costa 
Rica and Nicaragua in the light of the clear and positive provisions 
of the Cafias-Jerez Treaty and the Cleveland Award, declaration will 
now be made as to how the Bryan-Chamorro Treaty affects that legal 
status. 

That treaty was concluded without official notice to the Govern- 
ment of Costa Rica, notwithstanding a solemn agreement imposed 
upon Nicaragua, the unescapable obligation to consult the opinion 
of the former before granting any concession for an interoceanic 
vanal. This solemn agreement was enacted by the Cafias-Jerez 
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Treaty hereinbefore reproduced in its pertinent parts, in the pre- 
ceding whereas; and it was confirmed by the arbitral award of 
President Cleveland as shown in its declaratory paragraph No. 10, 
also reproduced in the same whereas. 

Costa Rica should have been consulted; and her voice could 
have been consultative or decisive as the case may be. If the con- 
cession is one that violates her “natural rights,’ ‘it would seem 
that her consent is necessary,” says the Cleveland Award; and, in 
the event, continues the award, “that the concession does not affect 
such rights, her voice must be purely consultative.”’ 

In the case of the Bryan-Chamorro Treaty, the essental con- 
sultation was not had. This Court unanimously decided this point, 
supported by the Nicaraguan Government’s own statement, wherein 
it explained that failure by attributing to itself sufficient power and 
authority to execute concessions of that kind in the exercise of its 
sovereignty unrestricted within its proper jurisdictional limits. 

The Court, however, entertains a different opinion in deciding 
this point. The canal concession executed in favor of the Govern- 
ment of the United States of North America has two aspects: the 
alienation of the rights necessary for the construction of an inter- 
oceanic canal by way of the San Juan River, and the power conferred 
upon the purchaser to locate that passageway in any other point in 
Nicaraguan territory. In the first case Costa Rica ought to have 
been consulted and her voice would have been decisive in character, 
because any concession covering the San Juan River involves a 
violation of her ‘‘natural rights” specified in paragraph 10 of the 
Cleveland Award. 

Costa Rica possesses undisputed title to the right bank of the 
river, to the land situated within her jurisdictional limits; she has 
joint ownership in the ports of San Juan del Norte and in Salinas 
Bay; she possesses the contractual right of perpetual navigation in 
the river, beginning at a point three miles below Castillo Viejo, ac- 
companied by the full privilege of transit and commerce, and Nica- 
ragua is impressed with the duty not to interfere with navigation, 
but, on the contrary, to keep the course of the river open; Costa 
Rica enjoys also the right to moor her vessels on both banks through- 
out the entire zone in which navigation is common, and the rights 
involved in guarding and defense ‘‘with all means within her 
reach.” 
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The Bryan-Chamorro concession, in prescribing the rights neces- 
sary for the construction of a canal by way of the San Juan River, 
ignored the legitimate rights of the high party complainant, since 
the realization of that work over that route necessarily implies the 
occupation of the Costa Rican shore or the consequent inundation 
of her territory as well as the use of the Costa Rican affluents, etc., 
and in ease, for canal purposes, the waters of the San Juan River 
should be diverted, Costa Rica’s right to navigate that river and its 
affluents wherever Costa Rica enjoys the joint rights above specified, 
would be rendered nugatory. At least that is the conviction that 
flows from the letter and spirit of the Cafias-Jerez Treaty and the 
Cleveland Award when those instruments subordinate all concessions 
of that kind to the duty of consulting and considering the decisive 
opinion of Costa Rica. 

Without doubt the fact that it was practically impossible to con- 
struct an interoceanic canal by way of the San Juan River without 
affecting Costa Rican lands and waters, which, should they serve 
as the site of the great undertaking, would have to be respected, 
weighed heavily in the minds of the illustrious negotiators of 1858 
and in that of the honorable arbitrator. Perhaps also the considera- 
tion had weight that Costa Rica possessed the right to demand due 
compensation for the use of elements subject to her jurisdictional 
power. And, finally, perhaps they were swayed by considerations 
of a moral and political order, consistent in that, aside from material 
interests, the two Republies are tightly bound together in their past, 
their present, and their future — to say nothing of other reasons of 
greater import — because united by nature in the enjoyment of 
such an important fluvial highway. 

This explains the fact that that Article VIII of the Cafias-Jerez 
Treaty stipulates that the opinion of the Costa Rican Government 
shall be consulted ‘respecting the inconveniences which the under- 
taking may occasion to the two countries.”” That pact does not 
concede to Costa Rica the right to be consulted solely in regard to 
her own exclusive interests; the high prerogative is conferred to point 
out the inconveniences that the canal concession might occasion to 
either country. The moral accord that this signifies confirms the 
judicial opinion of the Court respecting the conclusion that the 
natural rights of Costa Rica are affected by the alienation of the in- 
herent power to construct an interoceanic canal by way of the San 


224 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Juan River. In regard to the power conferred on the Government of 
the United States to locate the canal route at any other point in 
Nacaraguan territory, Costa Rica should also be consulted, but its 
opinion in such case would be only consultative in character. That 
prerogative having been conceded by way of homage to high political 
and moral interests, the opinion of Costa Rica, in this case, possesses 
only the character of a simple consultative opinion. 

In order to penetrate into the spirit and extent of that right, one 
must look back to the period in which the Cajfias-Jerez Boundary 
Treaty was concluded. A filibustering invasion of Nicaraguan terri- 
tory had just taken place that profoundly stirred Costa Rica, and the 
latter aided in the reéstablishment of constitutional order in the neigh- 
boring Republic. 

It is natural, therefore, that, there being a strong desire for 
union, they should link together their destinies by means of such 
an important work —a work that will set new standards for their 
future. 

The diplomatic history of the two countries, as set forth in public 
documents, shows that repeatedly in the past the Republic of Nica- 
ragua complied with the obligation to consult the Costa Rican Gov- 
ernment, thereby giving occasion for an exchange of impressions 
and ideas relating to canal concessions. Thus, when in 1868 Nica- 
ragua’s representative signed at Paris a canal contract with Mr. 
Miguel Chevalier, it was especially stated in the instrument that “if 
the Republic of Costa Rica should decline to adhere, the present con- 
tract by that fact shall become a nullity.” This is equivalent to say- 
ing that Nicaragua’s interpretation of her contractual obligations with 
Costa Rica, derived from the Cafias-Jerez Treaty, is the same as 
that declared by the Cleveland Award and by the present decision 
of the Central American Court of Justice. At that time that Re- 
public believed, with entire justice, that her territorial ownership 
was charged with an obligation in favor of Costa Rica, limiting, in 
the judgment of this Court, her contractual power respecting inter- 
oceanic canal projects; and there is no sufficient reason to believe 
that that obligation has ceased, for, at the present time, the Cafias- 
Jerez Treaty, far from having expired, stands ratified in its full vigor 
by the arbitral award of President Cleveland, to which decision the 
high parties concede the legal value of a perfect and obligatory 
treaty. 
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Whereas: 


Due account should be taken of the allegations of the Nicaraguan 
Foreign Office, that its Government, in concluding the Bryan-Cha- 
morro Treaty, acted within its sovereign powers in contracting with 
relation to its exclusive territorial circumscription. The particular 
and general terms of that contract, however, go to establish the 
contrary. 

From the face of Article 1 the conviction arises that the aliena- 
tion affects lands and waters of the San Juan River, fluvial territory 
over which both countries are impressed with rights and obligations, 
and that neither is capable of contracting effectively with respect 
thereto independently of the other, and, even without a violation of 
the natural rights of Costa Rica, the contract would still lack the 
indispensable requisite of counting upon the consultative voice of 
that Republic, respecting ‘‘the disadvantages that may result to 
the two countries” from the convention. 

From the tenor of the dispositions so many times invoked in this 
action, not a single case of concession for canal purposes could be 
considered that should not be submitted—to the cognizance of 
Costa Rica always — and to her decision when her rights are injured 
or affected. 

The argument that it would be necessary to perfect the canal 
contract by means of a subsequent convention between the United 
States and Nicaragua, in order thereby to fulfill the unescapable 
requisite of consulting Costa Rica and to obtain, in that case, her 
consent, also fails to serve as a pretext in giving a just concordant 
interpretation to the Bryan-Chamorro Treaty in connection with 
the Cafias-Jerez Treaty of 1858. It has already been said that in 
the former is conveyed a perfect alienation, a transfer, in consideration 
of a fixed price, of the rights of ownership necessary and convenient 
for the canal route, of which route the Republic of the United States 
of North America is made owner in perpetuity and without limitation. 
Neither the Cafias-Jerez Treaty nor the decision of its authorized 
interpreter favors that thesis. Those diplomatic instruments impose 
the obligation to consult Costa Rica as an act preliminary to all 
canal contracts, and they even prescribe the term within which that 
consultation shall take place in cases wherein an urgent decision 
may be necessary. Otherwise Costa-Rica’s right to be heard and to 
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give her decisive opinion would be wholly lacking in efficacy. This 
should be exercised on an occasion propitious for obtaining some 
practical result, not only in order to guarantee her territorial and 
contractual rights, but to lend to the common interest of both peoples 
the concurrence of her opinion and counsel. 

To wait until the projected work shall have been located, until 
the “‘natural rights” of Costa Rica shall have suffered concrete and 
material injury, in order then to be able to determine whether the 
voice of the high party complainant must be consulted, is equivalent 
to ignoring that there are any acts, of nations or individuals, which, 
short of material realization, possess inherent powers to injure. The 
civil law provides a remedy against those acts that carry with them 
a menace to the rights of a private owner, and the same principle 
governs in interstate relations, which abound with cases wherein a 
state demands redress, in the name of its fundamental rights of 
existence and preservation, for an act that involves a simple menace 
or danger to the development of those rights. 


Whereas: 


The high party complainant is justified in impugning the Bryan- 
Chamorro Treaty as violative of its rights, compromised in an aliena- 
tion made without its concurrence or consent, in order to convey 
material and moral interests that did not belong exclusively to the 
grantor, but were derived from a solemn contract that marked out 
the line of conduct that must be followed in the future in canal 
projects. And it is of no avail to allege that the American Senate, 
in ratifying the said treaty, enacted an additional amendment that 
contained the provision: 


Provided, That whereas Costa Rica, Salvador, and Honduras have protested 
against the ratification of said convention in the fear or belief that said convention 
might in some respect impair existing rights of said states, therefore it is declared 
by the Senate that in advising and consenting to the ratification of the said conven- 
tion as amended, such advice and consent are given with the understanding, to be 
expressed as a part of the instrument of ratification, that nothing in said convention 
is intended to affect any existing right of any of the said named states. 


The intention here indicated is most noble and of high importance, 
since it establishes an obligation upon the United States; but it is 
without efficacy in so far as it deals with the legal relations between 
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the nations in litigation, for the injury to the rights of Costa Rica 
had been consummated and the amendment did not produce the 
effect of restoring things to the legal status created by the Cafias- 
Jerez treaty. 

Besides, it appears from the Official Gazette of the Nicaraguan 
Government of August 24th of the present year, that the Nicaraguan 
Congress, in giving its approval to the Bryan-Chamorro Treaty, 
excluded the amendment of the American Senate, thus destroying 
the concert of action of the two Governments on a point of first 
importance and leaving to the Senate amendment only such moral 
force as it may have. 

Whereas: 

Article IX of the General Treaty of Peace and Amity subscribed 

at Washington stipulates as follows: 


The merchant ships of the signatory countries shall be considered upon the 
sea, along the coasts, and in the ports of said countries as national vessels, they 
shall enjoy the same exceptions, immunities, and concessions as the latter, and 
shall not pay other dues nor be subject to further taxes than those imposed upon 


and paid by the vessels of the country. 


The Bryan-Chamorro Treaty, in granting to the United States a 
lease of a naval base in the Gulf of Fonseca and of the islands known 
as Great Corn Island and Little Corn Island in the Caribbean Sea, 
did not reserve to the high party complainant the rights that are 
above set forth, and which, reciprocally, were granted by Nicaragua 
and Costa Rica, for a term of ten years, with an option of extension 
for a further term. That omission makes those rights uncertain, 
since those leased territories and the naval base that may be estab- 
lished will be exclusively subject to the laws and sovereign authority 
of the United States, a nation with which Costa Rica does not main- 
tain the same legal relations, in the matter of navigation, as she does 
with Nicaragua. 

Whereas, finally: 


The moment has arrived in which to enter upon an examination 
of the prayers in the complaint, which are comprised in points second 
and third, and in which it is prayed that the Bryan-Chamorro pact 
be declared null and void, not only for the violation of Costa Rica’s 
rights embodied in that treaty, but also on the ground that “when 
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it was signed both contracting parties well knew of Nicaragua’s lack 
of legal capacity to sign unrestrictedly.”. The Court, in considering 
this point in the complaint, declared, upon the unanimous consensus 
of opinion of its members, that it could not render a decision thereon 
because of the fact that the Republic of the United States of North 
America was not subject to the jurisdiction of the Central American 
Court of Justice, a tribunal called upon exclusively to pass upon the 
laws enforceable among the Central American states in cases brought 
before it for the settlement of their conflicting interests and their 
controversies. 

To judge of the validity or invalidity of the acts of a contracting 
party not subject to the jurisdiction of the Court; to make findings 
respecting its conduct and render a decision which would completely 
and definitely embrace it —a party that had no share in the litiga- 
tion, or legal occasion to be heard — is not the mission of the Court, 
which, conscious of its high duty, desires to confine itself within the 
scope of its particular powers. 

This doctrinary opinion is strengthened by the valuable opinion 
of the high party complainant as given forth by one of its counsel, 
the Licentiate don José Asttiia Aguilar, who, in formulating his final 
argument at the public hearing on the 11th of the present month, 
presented a resumé and concrete statement of the concluding part 
of the complaint for the purposes of the final decision, as follows: 

That the unquestionable rights of Costa Rica, established by the Cafias-Jerez 
Treaty, the Cleveland Award, and the General Treaty of Peace and Amity of Wash- 
ington, have been violated by the high party defendant in the Bryan-Chamorro 
Treaty, and that, according to the texts of the said conventions and arbitral award, 
that party was legally incapacitated from concluding that pact without the inter- 
vention and consent of my Government. 


The Court considered, discussed, and decided that all and each of 
those violations of right had occurred. As a faithful interpreter of 
the contractual obligations that bind the countries in dispute, and 
inspired by the universal doctrine that controls the harmonious 
existence of states, it declared that the Government of the Republic 
of Nicaragua committed upon the Government of Costa Rica the 
violations of legal rights claimed by the latter. Its decision could 
not be more fully stated, because such decision could have no binding 
force against a state foreign to the institutional system created by 
the Treaties of Washington. 
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Therefore: 

This Court of Justice, in the name of the Republics of Central 
America, in the exercise of the jurisdiction that has been conferred 
upon it by the Convention of Washington of 1907, to which it owes 
its existence, and in conformity with the provisions of Articles I, 
XIII, XXI, XXII, XXIV and XXV of the said convention, and 6, 
38, 43, 56, 76 and 81 of the Rules of Court, and also in accordance 
with the conclusions voted at the session of the 22d of the present 
month, and by a majority of four votes against the vote of Mr. 
Justice Gutiérrez Navas, who was not present, hereby renders the 
following 

DECISION: 

First. —It is declared that the peremptory exception interposed 
by the high party defendant is denied, and that, in consequence, this 
Court is competent to decide the complaint brought by the Govern- 
ment of the Republic of Costa Rica against the Government of the 
Republic of Nicaragua. 

Second. —It is declared that the Government of Nicaragua has 
violated, to the injury of Costa Rica, the rights granted to the latter 
by the Cafias-Jerez Treaty of Limits of April fifteen, eighteen hundred 
and fifty-eight, by the Cleveland Award of March twenty-second, 
eighteen hundred and eighty-eight, and by the Central American 
Treaty of Peace and Amity of December twentieth, nineteen hundred 
and seven; and . 

Third. — That, respecting the prayer in the complaint asking that 
the Bryan-Chamorro Treaty be declared null and void, this Court 
can make no declaration whatsoever. 

Let this decision be notified to the high parties in interest and 
to the other Central American Governments. 


ANGEL M. BocaNnEGRA, 

DANIEL GUTIERREZ, 

M. Castro R, 

NicoLAs OREAMUNO, 

SATURNINO MEDAL, 

MANUEL EcHEVERR{A, 
Secretary. 
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La Grande Guerre Européenne et la Neutralité du Chili. By Alejandro 
Alvarez, former Counsellor to the Ministry for Foreign affairs of 
Chili, ete. Paris: A Pedone. 1915. pp. 315. 


As is indicated by the title, the second part of the present volume, 
whose author has long occupied an eminent position among specialists 
in international relations, is devoted to an exposition of the questions 
of neutrality in the discussion of which his own country, Chile, had 
during the first year of the pending conflict been particularly con- 
cerned. In the first part, questions of neutrality also form an im- 
portant element, but the survey takes a much wider range, and 
embraces a consideration of the fundamental causes of the war, a 
comparison of the European and American political systems, and a 
series of suggestions as to how armed conflicts are to be avoided in 
the future. In contrasting the European and American systems, the 
learned author, continuing to employ the nomenclature with which 
his name is somewhat distinctively associated, speaks of a “‘ European 
International Law” and an “American International Law.” In these 
phrases the term ‘international law”’ evidently is used in a special 
and limited sense, since, in its ordinary and general sense, “inter- 
national law” is neither European nor American. What is really 
meant is that there is an international system in Europe different 
from that which exists in America, and that each system has certain 
rules of its own which are not appropriate and therefore are not 
common to the other. 

The extent to which it may be desirable or may be possible to 
reform the world after the present great European conflict is over, is 
a question concerning which opinions naturally vary. In some cases 
this variance seems to be at least partly due to different attitudes as 
to the effect of violations of international law. On the one hand, it 
is assumed that the obligatory character of international law is not 
destroyed by the actual disregard of its rules by belligerents, while 
on the other hand there seems to be a tendency to act upon the sup- 
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position that when rules are violated they cease to exist, so that, after 
the war is ended, it will be necessary to make international law over 
again. The latter view has no doubt obtained a certain currency 
because of the general assumption that the rules of international 
law have been more extensively violated or disregarded by _ belli- 
gerents in the present conflict than in the previous great European 
wars. This assumption may readily be shown to be largely or wholly 
unfounded. No doubt new conditions may call for the application of 
new rules, but even in this respect, as Lord Stowell once judicially 
and judiciously observed, the change may consist in the adaptation 
of an old principle rather than in the invention of a new one. It has 
therefore generally been found that after great conflicts what was 
required was the reéstablishment rather than the creation of law. 
For the performance of this task of the future the learned author 
offers numerous suggestions which can scarcely be examined within 
the limits of a book review. One line of development which he pro- 
poses is that neutrals shall be permitted by means of commissions 
acting in the various belligerent countries to take a more direct and 
more active part than they have heretofore done in observing mili- 
tary operations in countries at war and acting upon alleged viola- 
tions of the laws of war. 

The work as a whole merits careful consideration, both by reason 
of its intrinsic interest and of the author’s position as a publicist. 

JOHN Bassett Moore. 


La Penetrazione Straniera nell’Estremo Oriente. By E. CATrevant. 
Florence: Barbéra. 1915. pp. 493. 

The exceptional character of international law as applied to 
foreigners in China had for a long time suggested the necessity of a 
clear, compendious and complete statement of the origin and exten- 
sion of their privileges; of the nature of consular jurisdiction in con- 
troversies between foreigners, between foreigners and natives and in 
criminal cases; of the immunities guaranteed by treaties to the citi- 
zens of other countries residing in China; of the differences between 
the Capitulations of the Near East, and the Extraterritoriality of the 
Far East, which has given rise, so to speak, to divers small states 
within the state itself. 

Professor Enrico Catellani, of the Royal University of Padua, has 
accomplished this work in his scholarly book under review. 
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The author, tracing the historical origin of the Concessions, re- 
views the spontaneous formation of the groups of foreign populations 
on the Chinese territory. Thoroughly acquainted with the treaties 
concluded between China and the Western Powers, he gives us much 
information both interesting and useful about the areas set apart for 
the residence and use of foreigners; about the character of the said 
concessions and the titles of possession thereto. He brings out the 
injury inflicted upon the territorial sovereignty and native property 
by the erroneous interpretation and construction of some of the 
treaties; he explains the necessities which compelled these same 
concessions to provide for their own administration; he reviews them 
and analyzes their government, their municipal autonomy and their 
tutelary authorities. 

The author presents in a few pages a complete synthesis of the 
Chinese sovereignty over the said concessions, of the authorities 
which govern them, of their similar history, of the form and develop- 
ment of the territorial concessions and the transfers of the same to 
other states. 

The doctrines expounded in this work, the important researches 
of its author, the interesting documents with which he has enriched 
it, which comprise a long period of time, entitles it to be considered 
as a guide, a vade mecum of great value for the officer in the Far 
East, and as a precious summary for the student who wishes to have 
a definite idea of the exceptional Jaw applying to foreigners in these 
distant regions of the world. 

P. HERRERA DE HvERTA.! 


The Rules of Private International Law Determining Capacity to Con- 
tract. By F. T. Cheng, LL.D. (London). London: Stevens & 
Sons. 1916. pp. xvi, 134. . 

This little volume contains a scholarly exposition of a difficult 
subject, — difficult at least when treated, as here, from the stand- 
point of the English decisions, though simple enough under the 


principles adopted by the American courts. 
Thus, while the latter courts have adopted the uniform rule that 


the proper law to govern the capacity of a party to contract is the 


1 Review translated from Spanish into English by Mr. Pedro Capo-Rodriguez, 
of Washington, D.C. 


BOOK REVIEWS 233 


law of the place where the contract is made, or the lex loci celebra- 
tionis, save when the title to land is involved, our author, dealing 
with the English decisions applicable to the subject, has been con- 
strained to divide contracts into three classes, in order to determine 
definitely the English rules controlling such capacity. 

These classes are (1) contracts other than business contracts or 
contracts relating to immovables; (2) business contracts; and (3) 
contracts relating to immovables. As concerns capacity, his conclu- 
sion is that the English courts will look to the lex domicilii to control 
the first class, to the lex loci contractus (law of the place where the 
contract is made) to govern the second, and to the lex loci rei sitae 
to regulate the third. 

Upon reading his discussion of this classification of contracts, one 
is tempted to surmise that the author has perhaps mistaken confusion 
of the judicial mind as to the proper law for a conscious distribution 
of contracts into the classes mentioned. To the mind of the American 
reviewer it seems probable that upon the final settlement of the 
principles controlling this question the English courts will be found 
aligned with their American cousins in discarding altogether the lex 
domicilii as the proper law in such cases. 

The capacity to marry is treated by our author under a separate 
head on the ground that marriage is not a contract but a status, — 
a conclusion which, as it relates to the capacity to marry, would seem 
to be justified only upon the theory that a conveyance of land or 
other executed contract is not a contract. True, the solemn agree- 
ment whereby the consorts take one another as man and wife ushers 
in and creates a status of marriage, but so also a conveyance of land 
creates a status of ownership. The phrase ‘capacity to marry” 
would seem to apply to the capacity to contract marriage, not the 
capacity to live the married life. And this view, rather than the 
author’s own, appears to be borne out by the result of his investiga- 
tion of the English decisions. 

Beginning with Scrimshire v. Scrimshire [1752] 2 Hagg. Cons. 395, 
he shows that the early English doctrine was that the capacity to 
marry is governed by the law of the place when the contract of mar- 
riage is entered into, and not by the law of the place where the parties 
live; and that while, in Sottomayor ». DeBarros [1877] 3 P. D. 
(C. A.) 1, the court seems to have receded from that position and to 
have decided in favor of the law of the domicil, yet in the later case 
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of Ogden v. Ogden [1908] P. (C. A.) 46, it has definitely returned to 
the earlier position. 

The book shows signs of a wide investigation of the authorities 
not in England only but on the Continent as well, and amply repays 
the reader’s study. 


RALEIGH MINoR. 


Elements of International Law. By George B. Davis. 4th ed. Revised 
by Gordon E. Sherman. New York: Harper and Brothers. 
1916. pp. xxiv, 668. 


The last edition of General Davis’ well known Elements of Inter- 
national Law was published in 1908. A thorough revision of the 
book in the light of international events which have taken place 
since 1908 was amply justified. The publishers are, however, to be 
criticised in taking advantage of the present interest in international 
law by a new edition of a text book which would naturally be sup- 
posed to give the latest developments of international law but which 
actually makes no addition either to the facts or to the interpreta- 
tion of international law rules as expounded in the earlier edition 
of the book. The extent to which the electro-plates of the third 
edition were used made impossible anything approximating a revision. 
As a matter of fact 445 of the old plate pages of the text out of a 
possible 482 have been preserved. The book is advertised as a revised 
edition, and the preface states that it is the purpose of the reviser 
to “‘supplement the original text and notes sufficiently to place the 
work abreast of the numerous additions to the literature of the sub- 
ject brought forth by the events of the past eight years.’”’ The 
retention and use of the old plates made it difficult to attain the 
purpose set forth by the reviser, and so we have a book which, 
except for the addition of a few important documents in the appen- 
dix, is practically the same as the edition of 1908. In no sense 
can it be said to “stand abreast” of other works upon interna- 
tional law. In fact, as an up-to-date text book upon international 
law, it is far inferior to the texts of Lawrence, Wilson or Hershey, 
all of which have been either written or rewritten since the London 
Naval Conference of 1908-09 and which have incorporated the prin- 
ciples agreed upon in that conference. An illustration of the utter 
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failure of revision of Davis’ International Law is the chapter upon 
contraband, a subject of most vital concern today. Not a word 
has been changed or added to the chapter on that subject in the 
earlier edition, notwithstanding the Declaration of London and the 
practice of the belligerents in the present war. 

The chief work of the reviser has been the incorporation of certain 
illustrative historical material at the end of some of the chapters. Such 
material has been included only by way of substitution, and in a few 
cases it would seem that the substitution was less important than the 
material for which it was substituted. The only chapter that has 
been rewritten is the introductory one, and this is far from satisfac- 
tory, viewed as a text-book introduction to the subject of international 
law. In treating of the sources of international law, the writer gives 
the impression that the ancient maritime law is to be regarded as by 
far the most important source. The treatment of this and of other 
historical sources is too much in the nature of a condensed abstract 
with mere enumeration of names and dates, which is far from illu- 
minating to an undergraduate student or to the ordinary reader of 
international law. The original chapter, in the opinion of the reviewer, 
was better planned for introducing the reader to the general field of 
international law. 

The attempts of the reviser at condensation of historical material 
within the brief space allowed at the end of chapters has not always 
proved successful. For example, the endeavor at the end of Chapter 
IX to give the results of the Hague Arbitral Court in less than one 
page is disappointing. The inclusion of authorities upon the Hague 
Convention and the Arbitration Court reduced the space for cases 
to fifteen lines. The citation of authorities here and elsewhere given 
in the body of the text might better be included in foot notes or in 
the general list of bibliography. The addition to the bibliography of 
the third edition of a list of recent works on international law and the 
incorporation in the appendix of the Declaration of London 1909 
and the document of the Carnegie Endowment for International Peace 
giving the list of signatures, ratifications, adhesions and reservations 
of the conventions and declarations of the First and Second Hague 
Conferenees constitute the most valuable additions in the new edition. 
Other new material included in the appendix are: the extradition 
treaty of 1910 between the United States and the Dominican Republic 
and a brief treatment of the topics: transfer to neutral flag, merchant 
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failure of revision of Davis’ International Law is the chapter upon 
contraband, a subject of most vital concern today. Not a word 
has been changed or added to the chapter on that subject in the 
earlier edition, notwithstanding the Declaration of London and the 
practice of the belligerents in the present war. 

The chief work of the reviser has been the incorporation of certain 
illustrative historical material at the end of some of the chapters. Such 
material has been included only by way of substitution, and in a few 
cases it would seem that the substitution was less important than the 
material for which it was substituted. The only chapter that has 
heen rewritten is the introductory one, and this is far from satisfac- 
tory, viewed as a text-book introduction to the subject of international 
law. In treating of the sources of international law, the writer gives 
the impression that the ancient maritime law is to be regarded as by 
far the most important source. The treatment of this and of other 
historical sources is too much in the nature of a condensed abstract 
with mere enumeration of names and dates, which is far from illu- 
minating to an undergraduate student or to the ordinary reader of 
international law. The original chapter, in the opinion of the reviewer, 
was better planned for introducing the reader to the general field of 
international law. 

The attempts of the reviser at condensation of historical material 
within the brief space allowed at the end of chapters has not always 
proved successful. For example, the endeavor at the end of Chapter 
IX to give the results of the Hague Arbitral Court in less than one 
page is disappointing. The inclusion of authorities upon the Hague 
Convention and the Arbitration Court reduced the space for cases 
to fifteen lines. The citation of authorities here and elsewhere given 
in the body of the text might better be included in foot notes or in 
the general list of bibliography. The addition to the bibliography of 
the third edition of a list of recent works on international law and the 
incorporation in the appendix of the Declaration of London 1909 
and the document of the Carnegie Endowment for International Peace 
giving the list of signatures, ratifications, adhesions and reservations 
of the conventions and declarations of the First and Second Hague 
Conferences constitute the most valuable additions in the new edition. 
Other new material included in the appendix are: the extradition 
treaty of 1910 between the United States and the Dominican Republic 
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vessels armed for defence, air craft and wireless telegraphy in time of 
war and radiotelegraphy treaty. 

Had the reviser incorporated such changes in the text as would 
have been warranted by the documents in the appendix, the fourth 
edition of Davis’ Elements of International Law might have taken 
its place with other modern text books on international law; but, 
for the reasons above mentioned, it fails of being a suitable text 
book in the year 1917. 


FRANK A. UPDYKE. 


Recueil de rapports sur les différents points du programme minimum 
de V’Organisation centrale pour une paix durable. The Hague: 
Martinus Nijhoff. 1916. 2 vols. 370 + 355 pages. 


This collection of reports or essays is in the nature of a preliminary 
discussion of the nine parts of the “Minimum Programme” which the 
Central Organization for a Durable Peace hopes to see adopted by 
the family of nations at the end of the present war. The Executive 
Committee of the Central Organization designed them primarily as 
aids to the members of its various International Committees of Re- 
search, which are travailing over the weighty problems of its Minimum 
Programme; but it hopes, also, that they may be of service to the 
many minds in many lands which are grappling, individually or col- 
lectively, with these same problems, the difficulty of which is com- 
mensurate with their vast and vital importance. If the essays are 
widely read, this hope would be largely realized; for most of them 
are filled with instructive and stimulating suggestions, and are written 
by well-known publicists. 

That the volumes partake of a largely international character is 
apparent from the facts of their authorship. Of the thirty-five essays 
contained in the two volumes, seven are written by Americans, six 
by Englishmen, five by Austro-Hungarians, four by committees of 
Hollanders, three by Norwegians, two by Belgians, two by Germans, 
and one each by a Brazilian, Frenchman, Italian, Swede, Swiss, and 
a committee of Danes. Seventeen are in English, ten in German, and 
eight in French. 

The subject of annexation and conquest is discussed in one essay; 
the freedom of the seas in one; the limitation of armaments in two; 
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the open door in three; democratic control of foreign policy in 
four; the rights of dependent nationalities in five; and the development 
of the judicial and legislative work of the Hague Conferences in nine- 
teen. Thus it is seen that while some of the chief causes of the 
present and other wars are dealt with in sixteen of the essays, more 
than half of the whole number are devoted to a consideration of 
other than military means of settling controversies between or among 
nations. 

While there is, naturally, some divergence of opinion expressed in 
the essays, there is, despite widely variant national viewpoints, a 
gratifying consensus of opinion on the great question of international 
organization. Such a book, produced while the greatest of military 
tempests is raging in so large a part of the world, is like a rainbow of 
promise for the future success of mankind in rendering even the 
threat of another such tempest harmless. The public-spirited com- 
mittee of Netherlanders whose initiative and energy are back of these 
studies are to be heartily congratulated on these first fruits of their 
endeavor towards the constructive international statesmanship of 
which the world is at present so sadly in need. Their efforts are es- 
pecially appropriate and praiseworthy in the land of Hugo Grotius 
and the two Hague Conferences. 


Won. I. Hutu. 


Germany and England, 1740-1914. By Bernadotte Everly Schmitt. 
Princeton University Press. 1916. pp. 524, 2 maps, index, and 
appendix. 

The title of this work is misleading, for it fails to make clear either 
what the content or the purpose of the volume is. The author, who 
is Assistant Professor of History in Western Reserve University, has, 
however, produced a book much more interesting and valuable than 
the reader would infer from this heading. In the short space of fifteen 
chapters the writer has given us a complete and fascinating story of 
the chief European diplomatic activities during the quarter of a 
century preceding the war, which either had a bearing on, or led up to, 
this great conflict. In spite of the proximity of the year 1916 to the 
period under discussion, and of the atmosphere of partisanship which 
hovers over all parts of the earth at this time, he has handled the 
subject in an eminently historical and unbiassed fashion. 
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Dr. Schmitt describes the numerous intricate and delicate inter- 
national questions over which all the disputes of the past twenty 
years have arisen, with justice and fairness to all parties. He points 
out clearly the main features of each problem and the different point 
of view taken by each participant in the discussion. And he explains 
the foreign policies of Germany and Great Britain, the aims and 
methods pursued by each, together with the measure of success or 
failure attained by each of these states in recent years. Among the 
voluminous literature on the war, which has appeared up to date, no 
other single volume is better adapted to giving the general reader and 
the student a clearer view of the conditions leading up to the great 
conflict than this book of Dr. Schmitt. It ought to become a standard 
work on the period with which it deals. 

We are pleased to note the lucid and interesting style, which will 
commend the book to many people. It is a satisfaction to see an 
increasing number of the younger historians produce volumes which 
are as readable and attractive in form as they are learned and accurate 
in contents. For it is no longer true that histories to be valuable 
must be “‘dry-as-dust,’”’ or a mere procession of accurately related 
incidents told in chronological order. 

Dr. Schmitt’s book would have been stronger, if his grouping of 
chapters had been arranged so as to give a continuous story of the 


same topics of discussion. For instance, he separates the account of the ‘ 
European competition in the Near East, giving most of it in Chapter 
10 on “‘The East East’’ and the rest in Chapter 12 on ‘‘The Eve of 
the War.’”’ And the story of the Moroccan conflict is divided between 
Chapter 9 on “The Triple Entente’’ and Chapter 11 on ‘‘ Agadir and 
Its Aftermath.’”’ Then his account of certain diplomatic “incidents” 
loses force because of the omission of important final details, or a 


tendency to slur over some vital facts. For instance, his story of the 
‘“‘Near Eastern Questions’? would have been materially improved if 
he had given in detail the ‘initialed’? agreements between England, 
Germany, France, and Russia concerning the commercial partition 
of Turkey, which had been satisfactorily concluded by June, 1914, 
assuring Germany of the lion’s share of the economic development of 
the Ottoman Empire. Again, in writing of the diplomatic rapproche- 
ment between France and England in 1904, he fails to give due weight 
to the series of earlier agreements between these states concerning 
their African possessions, conducted between 1882 and 1899. And, 


. 
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in discussing the ‘German Empire,” he gives more space to Emperor 
William II, and less to the lack of political acumen and foresight 
among the German people, than the best authorities probably would 
give. 

It is unfortunate that the publishers did not put better maps in 
the volume; and possibly Dr. Schmitt could have materially improved 
his book, if he had delayed its publication for a year or so longer, 
until he could have had access to some documents not accessible when 
he was writing. However, we congratulate him on his excellent vol- 
ume, which so effectively disposes of the various “myths” and 
“claims”? concerning the causes of the war. It is recommended as a 
valuable work, useful alike to the student, the general reader, and the 
expert in international affairs. 


N. Dwicut Harris. 


The Life of John A. Rawlins (Grant’s Chief of Staff). By James 
Harrison Wilson. New York. The Neale Publishing Company. 


The subject of this biography is described in the title page as 
“Lawyer, Assistant Adjutant General, Chief of Staff, Major General 
of Volunteers, and Secretary of War.” The author is well fitted for 
his work, which was undertaken at the dying request of his subject. 
He was associated with him in General Grant’s Staff in the Vicksburgh 
and Chattanooga Campaigns, and served in the same army in Grant’s 
advance on Richmond, which gave him special opportunities of 
knowing and recording the services of the Chief of Staff. 

The author is one of the few remaining general officers of the 
Union Army who gained distinction for gallant service in that memo- 
rable contest. In some respects his career has been unique in our 
military history. A graduate of West Point on the eve of the Civil 
War, he entered the Union Army a youth in years but of high stand- 
ing as an engineer officer, and rapidly passed through all the grades 
of promotion from a lieutenant to major general, first in the volunteer 
and afterwards in the regular army, at the close of that war a corps 
commander. Having retired from the service, he reéntered it in the 
Spanish War, in which he served as a corps commander and as 
department commander of two important provinces of Cuba. Again, 
when the Boxer outbreak threatened the lives of our diplomatic 
officials and citizens in China, he was recalled to the service and 
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placed second in command in the United States forces in the relief 
expedition to Peking. Such an experience is unparalleled in our 
military history. 

But our author has another qualification for the work we have in 
review. After his retirement from the army, although immersed in 
important business interests, he devoted much of his time to the study 
of the records of the Civil War, and few if any of the high officers of 
our army have contributed such voluminous material to the history 
of that great conflict. His own military service has been written 
in the form of an autobiography with the title of Under the Old 
Flag. In another work, The Life of General William F. Smith, he 
has given an interesting sketch of one of our distinguished major 
generals of that period. In his Life of Chares A. Dana, Assistant 
Secretary of War and afterwards Editor of the New York Sun, he 
gives a vivid picture behind the scene of Grant’s campaigns and of 
political affairs following the war. With such a record of literary 
labors, he was well prepared to give the country in permanent form 
the narrative of the great Chief of Staff. 

Rawlins came of humble but sterling parentage of Scotch-Irish 
stock. The son of a farmer, he owed his education in one of the 
best schools of his region to his own unaided efforts. He had been 
engaged in the practice of his profession, the law, seven years when 
the Civil War broke out, in which time he had already gained a good 
standing, filled some important offices and was a prominent member 
of his political party. He had only recently concluded a hot cam- 
paign as an elector on the Democratic State ticket in advocacy of 
the election of Stephen A. Douglas as President. Then came the 
election and inauguration of Lincoln and the firing upon Fort Sumter. 

In one of the most thrilling portions of his Life of Rawlins, Gen- 
eral Wilson has described the public meeting which was called at 
Galena, Illinois, the home of Rawlins, to express the indignation of 
the people at ‘‘the firing on the flag.”” Rawlins was advised by many 
of his Democratic associates not to attend the meeting, but his answer 
was “T shall go to the meeting, and if called upon, I shall speak. 
I know no party now. I only know that traitors have fired upon 
our country’s flag.”” The meeting was first addressed by one of its 
citizens, Elihu B. Washburne, Congressman-elect, afterwards so promi- 
nent in public affairs. The audience then called for Rawlins, who 
promptly came to the stand and delivered a strong Union speech, 
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concluding with the words: “I have been a Democrat all my life; 
but this is no longer a question of politics. It is simply union or 
disunion, country or no country. I have favored every honorable 
compromise, but the day for compromise is past. Only one course 
is left for us. We will stand by the flag of our country and appeal 
to the God of Battles.”” (Page 48.) 

One of the persons who attended this meeting and listened to 
Rawlins’ stirring appeal to arms was Ulysses 8. Grant, then a private 
citizen and resident of Galena. General Wilson narrates that Grant 
told him when this speech was fresh in his memory, that he had 
listened to it with rapt attention, that it had stirred his patriotism, 
and rekindled his military ardor. It also removed all doubt from 
his mind as to the course he should pursue, and from that day for- 
ward he supported the doctrine of coercion which Rawlins had so 
eloquently proclaimed. The influence which the speech had made 
upon Grant’s mind was evident from the fact that soon after, when 
President Lincoln appointed him a Brigadier General, he wrote at 
once to Rawlins and offered him a place on his staff. 

The biographer’s account of the political condition at the time 
of the breaking out of hostilities adds much to the credit of Rawlins 
in taking such an unequivocal position in support of the war, and 
brings out a phase of public affairs at the time greatly to the credit 
of a large political body in the North which proved decisive for the 
Union. Reference has been made to the fact that Rawlins was a 
Democrat, and as such had participated in an active campaign in 
support of Douglas and his views on the Slavery question. Too 
much praise cannot be bestowed upon the great body of the Demo- 
cratic party in the Northern States that, immediately following a 
heated political contest, like Rawlins, gave its prompt and hearty 
support to its party adversary, Lincoln, in prosecution of the war for 
the Union. Without this support the nation could hardly have been 
saved. The fact that a small band in Illinois and the adjoining 
State of Indiana, entitled ‘‘Copperheads,’’ sought to manifest sym- 
pathy for the South, only intensified the devotion of the War 
Democrats. 

Rawlins is a type of the large body of officers who served through 
the war and brought it to a successful conclusion. True, the three 
great generals, Grant, Sherman and Sheridan, and a number of others, 
were graduates of West Point, but the major part of the fighting 
was done under the command of officers who came into the service 
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without any preparation for their work. This does not argue against 
due preparedness, but it shows that in times of great peril the country 
possesses the elements which will save it from the most threatening 
disaster. His biographer says of Rawlins that he was without knowl- 
edge of military administration or military organization, and knew 
absolutely nothing of the duties of either the staff or the line when 
he entered the army. He was merely a plain citizen of average edu- 
cation and a lawyer by profession, all of whose thoughts, aspirations 
and pursuits were those of peace up to the outbreak of the war 
between the States. He was not even in sympathy with the party 
whose candidate had been elected to the Presidency, and yet it may 
be doubted if it was the lot of any man, who did not actually reach 
the command of an army or become a member of the Cabinet, to 
render the country greater or more valuable services than did Rawlins 
in the four years’ war for the Union. 

General Grant himself repeatedly acknowledged him to be his 
most useful support. A most careful and competent observer, at- 
tached to Grant’s headquarters throughout the war, referring to a 
critical stage in the battle of Chattanooga, has made this record: 


It is due to General Rawlins, Chief of Staff, to state that upon this occasion 
as upon that of all Grant’s great campaigns, he is entitled to one-half the praise, 
for the strategy. Tactical successes were due to others, but no general or broad 
plan of campaign, or pitched battle was ever adopted by General Grant without 
the unqualified assent and approval of Rawlins. The latter was his only military 


confidant and often originated many of the most successful operations. (Page 173. 


Rawlins having entered the service as his constant and confidential 
companion from General Grant’s first battle at Belmont in 1861 to 
Lee’s surrender at Appomattox in 1865, his life for that period was 
necessarily a narrative of or reference to all the campaigns of the 
General-in-Chief. His biographer was, therefore, in execution of 
his task, undoubtedly constantly under the temptation to write a 
history of the war, which would have made the work too voluminous 
for the average reader. Although somewhat bulky in appearance, 
the author has brought the volume within the compass of four hun- 
dred pages, and departs as little from the biographical character as the 


subject would permit. 
While the biographer, as we have seen, gives Rawlins credit as 
Grant’s right hand in his military work, he claims him to have been 
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much of a civilian and statesman. He was a strong supporter of 
the Monroe Doctrine, and, immediately after the collapse of the Con- 
federacy, advocated the forcible expulsion of the French and Maxi- 
milian from Mexico. It was entirely in consonance with his advice 
that Grant sent the large force under Sheridan to the Texas frontier, 
which but for the diplomatic action of Secretary Seward in securing 
the peaceful withdrawal of the French, would doubtless have marched 
into Mexico in support of the republican leader Juarez. 

The Chief-of-Staff is likewise credited with having brought Grant 
over to the project of settling by force of arms our controversy with 
Great Britain over the Alabama claims and that country’s unfriendly 
conduct during the war. The author claims that Grant was strongly 
in favor of that policy, and that with the most powerful navy in the 
world and an army of 500,000 veteran soldiers, “there can be little 
doubt as to what would have been the result.” (Page 328.) 

Again, he asserts that Rawlins also advocated armed intervention 
in favor of the insurrectionists in Cuba. Happily, however, for the 
peace of the country, these two questions were deferred to the time 
when Grant became President, the war spirit had cooled down, and 
the responsibility of office led him to accept the more conservative 
policy of Secretary Fish. 

It appears that after the death of Lincoln, when Andrew Johnson 
succeeded to the Presidency, Rawlins encouraged General Grant in 
support of his administration, but as “the policy” of the President 
developed and his controversy with Congress grew more intense, 
they both began to doubt its wisdom, and after “swinging around the 
circle”? with him, their sympathy for him ceased. Rawlins took an 
active part in bringing about Grant’s first nomination for the Presi- 
dency, and his appointment as Secretary of War was the last and 
crowning act of his confidence and friendship. Unfortunately, Rawlins 
had little opportunity to serve his country in his new post as within 
a few months after his appointment he was brought to his grave 
by the insidious disease against which he had been so long contending. 

The author has made public for the first time in authentic form a 
service rendered to his chief by Rawlins which was equal in impor- 
tance with his military service—a narrative of a most delicate 
character which the author has treated with becoming discretion. 
Following the battle of Shiloh in the first year of the war, in which 
his army barely escaped defeat, rumors attributed the situation to 
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General Grant’s intemperate habits, and the matter was freely dis- 
cussed in the press of the country at the time. It appears that there 
was some foundation for the rumors, and Rawlins was greatly dis- 
turbed by the situation. He was heart and soul devoted to the suc- 
cess and welfare of his chief, and labored in every way possible to 
correct the evil habit, to the extent of securing from him a written 
pledge of total abstinence. But surrounded as the General was by 
persons who presented constant temptation, Rawlins saw that he 
was not adhering to his pledge, and during the siege of Vicksburg 
he wrote him a long letter remonstrating in plain language against 
his conduct, and concluding by informing him that unless he should 
correct it he, Rawlins, would have to ask to be relieved from service 
with him. The letter, which is reproduced in the book under review, 
page 128, is a striking proof of his faithfulness as a friend and a true 
patriot. It appears that it was not resented, but heeded for a season 
at least; nevertheless, Rawlins was constantly on the alert lest the 
recurrence of the habit might imperil the country and ruin the Gen- 
eral’s reputation. 

The book has many references to the domestic life of Rawlins, 
which add a real charm to the reading. Following the account of 
the capture of Vicksburg, a romantic story is told of his courtship 
of his wife, a charming and accomplished young woman from New 
England, a governess in the family of the planter at whose house 
General Grant established his headquarters. Many of Rawlins’ 
letters to his wife are given, which not only throw much light on 
military operations, but develop his family relations. He was accus- 
tomed to write her a letter daily unless prevented by the exigencies 
of his office. In a letter from Chattanooga he tells her of General 
Grant’s joking comment on this habit: ‘““He laughs at my writing 
you daily, and says he don’t think I wil] hold out so constant and 
frequent a correspondent.” (Page 391.) From City Point he 
writes her: 

The General has written Mrs. Grant to come down here week after next and 
asked me your address for Mrs. Grant, as she intended or had spoken of inviting 
you to come with her. 

Now I would like very much to have you come, were it not that I disapprove 
of having officers’ wives in camp. It.does not look like war to me, to see it 
heralded throughout the country by the press that the wife of the General and 
also the wife of the Chief-of-Staff are at City Point, and would be what I would 
avoid unless some good end could be subserved by it, besides the item of expense 
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and the disposition of the children during your absence is something to be con- 
sidered. However, I leave the matter to your decision, after having stated my 
views, and whatever it is will meet with my concurrence and approval. (Page 285.) 


But Mrs. Grant had her way, and the wife of the Chief-of-Staff 
came to headquarters near the battle front for a brief visit. 

Throughout the biography there runs a vein of true apprecia- 
tion of Rawlins’ character and services, but this is especially the 
case in the concluding chapter, in which, in touching language, the 
author terminates his labors, in compliance with the dying request 
of his intimate friend and companion in arms. It is a work well 
done and will receive the plaudits of the few remaining soldiers who 
participated with him in those memorable campaigns which gave 
peace to a reunited country and saved the nation for its great mission 
in the world. The reviewer, however, cannot withhold a regret that 
the book had not appeared at an earlier date, so that many thousands 
more of his comrades might have enjoyed this worthy record of one 
of the greatest patriots of the Civil War. 
JoHn W. Foster. 
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